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BRIEF STATEMENT OF JURISDICTION
This is an appeal from an involuntary dismissal granted to
Sundance Development Corporation by the Fourth District Court, Utah
County, State of Utah.

Sundance Development Corporation does not

contest that the Supreme Court has jurisdiction pursuant to Utah
Code Annotated,

§ 78-2-2, and has poured this over to the Court of

Appeals pursuant to Utah Code Annotated,

§ 78-2(a)-3(2) (k) .

STATEMENT OF THE ISSUE
Whether the court below erred by dismissing Mr. Bennion's
complaint based upon his failure to exhaust his administrative
remedies before bringing the action before the state district court.
Specifically, whether Mr. Bennion was required to challenge the
County Commission's land use decision with the Board of Adjustment
prior to bringing his action in state district court.
Standard of review:
Questions of whether a party has failed to comply with
the requirements of a statute of the Rules of Civil
Procedure sufficient to justify dismissal are questions
of law, and on appeal we accord no particular deference
to the determinations of law made by the trial courts,
but review them for correctness. Avila v. Winn, 794 P.2d
20, 22 (Utah 1990).

DETERMINATIVE PROVISIONS
1.
Annotated,

County Land Use Development and Management Act, Utah

Code

§ 17-27-101 through § 17-27-1003 (a copy of the entire

-1-

Chapter is attached in Addendum).

2.

Utah Code Annotated,

§ 17-27-703, Powers and duties:

(1)

The board of adjustment shall hear and decide:
(a)
appeals from zoning decisions applying the
zoning ordinance;
(b)
special exceptions to the terms of the zoning
ordinance; and
(c)
variances from the terms of the zoning
ordinance.
(2)
The board of adjustments may make determinations
regarding the existence, expansion, or modification of
nonconforming uses if that authority is delegated to them
by the legislative body.
(3)
If authorized by the legislative body, the board of
adjustment may interpret the zoning maps and pass upon
disputed questions of lot lines, district boundary lines,
or similar questions as they arise in the administration
of the zoning regulations.

3.

Utah Code Annotated,

§ 17-27-704, Appeals:

(1)(a)

(2)

(i) The applicant or any other
person or entity adversely affected
by a zoning decision administering
or interpreting a zoning ordinance
may appeal that decision applying
the zoning ordinance by alleging
that there is error in any order,
requirement, decision, or determination made by an official in the
administration or interpretation of
the zoning ordinance,
(ii) The legislative body shall
enact an ordinance establishing a
reasonable time for appeal to the
board of decisions administering or
interpreting a zoning ordinance,
(b) Any officer, department, board, or bureau
of a county affected by the grant or refusal
of a building permit or by any other decisions
of the administrative officer in the administration or interpretation of the zoning
ordinance may appeal any decision to the board
of adjustment.
The person or entity making the appeal has the

-2-

burden of proving that an error has been made.
(3)
(a) Only zoning decisions applying to the
ordinance may be appealed to the board of
adjustment.
(b) A person may not appeal, and the board of
adjustment may not consider, any zoning
ordinance amendments.
(4)
Appeals may not be used to waive or modify the terms
or requirements of the zoning ordinance.

4.

Utah Code Annotated,

§ 17-27-1001, Appeals:

(1) No person may challenge in district court a
county's land use decisions made under this chapter or
under the regulation made under authority of this chapter
until they have exhausted their administrative remedies.
(2) Any person adversely affected by any decision
made in the exercise of the provisions of this chapter
may file a petition for review of the decision with the
district court within 3 0 days after the local decision is
rendered.
(3) The courts shall:
(a) presume that land use decisions and
regulations are valid; and
(b) determine only whether or not the
decision is arbitrary, capricious, or illegal.

5.

Utah Code Annotated,

§ 17-27-1002, Enforcement:

(1)
(a) A county, county attorney, or any
owner or real estate within the county in
which violations of this chapter or ordinances
enacted under the authority of this chapter
occur or are about to occur may, in addition
to other remedies provided by law, institute:
(i) injunctions, mandamus,
abatement or any other appropriate
actions; or
(ii) proceedings to prevent, enjoin,
abate, or remove the unlawful
building, use, or act.
(b) A county need only establish the
violation to obtain the injunction.
(2)
(a) The county may enforce the ordinance
by withholding building permits.
(b) It is unlawful to erect, construct,
reconstruct, alter, or change the use of any

-3-

building or other structure within a county
without approval of a building permit.
(c) The county may not issue a building
permit unless the plans of and for the
proposed erection, construction,
reconstruction, alteration, or use fully
conform to all regulations then in effect.
6.
Annotated,

The Municipal Land Use Development Act, Utah

Code

§ 10-9-101 to § 10-9-1003 (a copy of the entire Chapter

is attached in Addendum).
7.

Utah County Zoning Ordinance, § 7-1 through § 7-3 0 (a

copy of the Utah County Zoning Ordinance entitled "Administration
and Enforcement" is attached in Addendum).
8.
Utah County Zoning Ordinance § 7-13, Powers and Duties of
the Board:
The powers and duties of the Board of Adjustment shall be
limited to the following:
A.
To hear and decide appeals from any order, requirement,
refusal or other decision made in applying the zoning
ordinance.
B.
To hear and decide appeals for variances from the area,
width, setback or other terms of the zoning ordinance;
except a use variance shall not be granted.
C.
To hear and decide requests for special exceptions which
are specifically authorized in this ordinance.
9.
Limited:

Utah County Zoning Ordinance § 7-14, Power of Board

The powers and duties of the Board of Adjustment are
limited to the judicial and administrative guidelines set
forth in this ordinance. The Board shall not have the
authority to amend this ordinance, nor to act outside of
the authorized rules set forth in sections 7-11 through
7-24 of this ordinance nor sections 17-27-701 to 17-27708 of the Utah Code Annotated
1953.
Moreover, no
decision shall be made in such a way so as to destroy the
intent and purpose of the zoning ordinance. Furthermore,
the Board of Adjustment does not have the power to sue
-4-

and be sued; its decisions are subject to review onlyaccording to the provisions of section 7-24 of this
ordinance and 17-27-708 of the Utah Code Annotated
1953.
10.
Utah County Zoning Ordinance, § 7-18, Action Taken by the
Board of Adjustment, Approval, Denial:
B.

Approval
2.
To reverse any order, requirement, decision,
or determination made in administering or interpreting
the zoning ordinance by any administrative official or
agency; or to decide in favor of any appellant who has
been denied a permit or approval according to the terms
of the zoning ordinance and who has requested a variance;
it shall require the concurring vote of four members of
the Board of Adjustment.
11. Utah County Zoning Ordinance, § 7-19(D), Rules for
Hearing and Deciding Appeals on Alleged Errors:
D.
Prior to filing the appeal with the Board of
Adjustment, the appellant must have presented the Zoning
Administrator, or other person or entity which made the
decision in question, with a claim of error which fully
sets forth the allegations, and have given the Zoning
Administrator (or other party making the decision) an
opportunity to respond in writing to the charges. (A
copy of the claim of error and any response received
shall be attached to the appeal application.

STATEMENT OF THE CASE
This appeal is from an order of dismissal in favor of Sundance
Development Corporation on the basis that Mr. Bennion has failed to
exhaust his administrative remedies prior to bringing this action in
the district court pursuant to statute.
1.

(R at 72.)

Sundance submitted the Sundance Recreational Resort Plat

"A" amended (7) for consideration and approval by Utah County in
accordance with the requirements of Utah County's Zoning Ordinance
-5-

("UCZO").
2.

(R at 70-72.)
The purpose of obtaining the amended plat was to enable

Sundance to build additional Sundance-owned accommodations for its
guests in accordance with the definition of "recreational resort" as
is set forth in Utah County's Zoning Ordinance 2-2(B)(108).
3.

The Utah County Commission approved Sundance Recreational

Resort Plat "A" amended (7) on December 27, 1993.
4*

(R at 70-72.)

UCZO 7-15 requires that any appeal of a decision applying

the zoning ordinance must be filed within forty-five days of the
date of the contested decision or it shall be time-barred and not
heard.
5.

(R at 70-72.)
As of February 10, 1994, forty-five (45) days after the

final approval of the plat, no appeal was made to the Board of
Adjustment by the Appellant, Robert Bennion, with regard to the Utah
County Commission approval of Sundance Recreational Resort Plat "A"
amended (7).
6.

(R at 70 through 72.)

On January 26, 1994, Mr. Bennion filed a complaint in the

Fourth Judicial District Court alleging that the Utah County Commission's approval of Sundance Recreational Resort Plat "A" amended (7)
was contrary to Utah County Zoning Ordinance and the Utah Code,
that appeal is proper" to the district court.
7.

(R at 2-3.)

On February 18, 1994, Sundance filed a Motion to Dismiss

for Failure to Exhaust Administrative Remedies.
8.

"and

(R at 36.)

A hearing was held April 18, 1994, and the Court entered
-6-

its ruling May 11, 1994, granting Sundance's Motion to Dismiss.

(R

at 72.)
9.

Contrary to Mr. Bennion's "Statement of the Facts Related

to the Issue Presented for Review" contained in Subsection IV.(C) of
the Brief of Appellant, Mr. Bennion never alleged to the District
Court that the County acted inappropriately when the County
Commission made changes in a plat and then approved the same for
Sundance Recreational Resort without resubmitting the changes to the
Planning Commission for Review.
10.

Further, Mr. Bennion's cite to the Record at Page 86 and

his entire statement that, "Plaintiff on numerous occasions in the
past has attempted to appeal actions in rulings of the County
Commission," is improper.

The affidavit cited by the plaintiff was

stricken by Order of this Court dated August 25, 1994, and should
not be considered in this appeal.

See, Sundance Motion to Strike

Affidavit of Robert F. Bennion, Memorandum in Support Thereof and
Order, all contained in the Addendum attached hereto.

SUMMARY OF ARGUMENT
A.

The District Court properly dismissed Mr. Bennion's

complaint because he failed to first challenge the County Commission's land use decision with the Board of Adjustment pursuant to
Utah Code Annotated,

§ 17-27-1001.

Clearly, it was within the

powers and duties of the Board of Adjustment to hear and decide Mr.

-7-

Bennion's challenge to the County's land use decision pursuant to
Utah Code Annotated,

§ 17-27-703 and Utah County Zoning Ordinance

§ 7-13.
B.

The newly enacted County Land Use Development and

Management Act as implemented by the Utah County Zoning Ordinance
mandates appeals in the nature of Mr. Bennion's complaint to be
heard by the Board of Adjustment.

The applicable statutes and case

law interpreting the statutes establish that review of a County
Commission decision regarding enforcement of a zoning ordinance is
an administrative function delegated to the Board of Adjustment.
Contrary to Mr. Bennion's assertions, the Utah County Zoning
Ordinance is in harmony with the Utah Code and does not limit
appeals to acts by administrative officials or agencies.
C.

Mr. Bennion failed to follow the procedures regarding

appeal of County land use decisions set forth in the Utah County
Zoning Ordinance.

Making direct appeal of the administrative

decision to the District Court would be to render the Board of
Adjustment a nullity, contrary to statute and ordinance, and
potentially clog the state court with petty and frivolous suits.
D.
Annotated,

Mr. Bennion ignores the plain language of Utah

Code

§ 17-27-703 and Utah County Zoning Ordinance § 7-13 and

§ 7-19 and the historically consistent case law interpreting the
County Land Use and Management Act in arguing that Utah
Annotated,

Code

§ 17-27-704 does not include actions taken by a board,
-8-

but only by an "official" singular.

To read the statute the way Mr.

'Bennion insists would be to render the review process of the County
Land Use Development and Management Act a nullity.
E.

Utah Code Annotated,

§ 17-27-1002, applies only when

violations of the Chapter or ordinances enacted under the Chapter
have or are about to occur.

Sundance violated no chapters or

ordinances, but rather has only sought to do what the County has
approved.

Utah Code Annotated,

be construed together.

§ 17-27-1001 and § 17-27-1002 must

Section 17-27-1002 does not create a

separate cause of action, but merely identifies other remedies
available to an adversely affected party subject to the limitations
set forth in Utah Code Annotated,

§ 17-27-1001.

ARGUMENT
A. THE D I S TRICT COURT PROPERLY DISMISSED MR. BENNION'S
COMPLAINT BECAUSE HE FAILED TO EXHAUST HIS ADMINISTRATIVE
REMEDIES BY FAILING TO APPEAL THE DECISION OF THE COUNTY
COMMISSION TO THE BOARD OF ADJUSTMENT
The County Land Use Development and Management Act, Utah
Annotated,

Code

§ 17-27-101 et seg. and Utah County Zoning Ordinances

(hereinafter "UCZO")(specifically Section 7-13) required Mr. Bennion
to appeal the Utah County Commission's approval of Sundance's
Recreational Resort Plat in question to the Board of Adjustment
prior to bringing this action in district court.

By failing to

appeal the County1s land use decision to the Board of Adjustment,
Mr. Bennion failed to exhaust his administrative remedies and is
-9-

thus legally barred from bringing this action in district court.
Utah Code Annotated,

§ 17-27-1001 is dispositive of this matter.

It

states in pertinent part as follows:
1.
No person may challenge in district court a county's
land use decisions made under this chapter or under the
regulation made under authority of this chapter until
they have exhausted their administrative remedies.
Despite Mr. Bennion's bald assertions to the contrary, his complaint
filed in the Fourth District Court was nothing more than a challenge
of the County's land use decision made under the above-identified
chapters.

In Paragraph 5 of Mr. Bennion's complaint, he stated:

Approval of the plat was contrary to both the Utah County
Zoning Ordinance and the Utah Code, and therefore appeal
is proper pursuant to both statute and the provisions of
the Utah County Zoning Ordinance.
Clearly it was within the powers and duties of the Board of
Adjustment to hear and decide Mr. Bennion's challenge to the
County's land use decision.

Utah Code Annotated,

§ 17-27-703, sets

forth the powers and duties of the Board of Adjustment.

It states

in pertinent part as follows:
(1)

The Board of Adjustment shall hear and decide:

(a) appeals from zoning decisions applying the
zoning ordinance. . . .
Similarly, Utah County Zoning Ordinance 7-13 states as follows:
The powers and duties of the Board of Adjustment
shall be limited to the following:
A.
To hear and decide appeals from any order,
requirement, refusal or other decision made in applying
the zoning ordinance. (Emphasis added.)
-10-

To now argue that he is not challenging the County's land use
decision is disingenuous at best.
Utah case law has reaffirmed the general proposition of law
that parties must first exhaust administrative remedies as a prerequisite to seeking judicial review to county land use planning
decisions.

Merrihew v. Salt Lake County Planning, 659 P.2d 1065 at

1067 (Utah 1983).

B.
THE NEWLY ENACTED COUNTY LAND USE DEVELOPMENT AND
MANAGEMENT ACT AS IMPLEMENTED BY THE UTAH COUNTY ZONING
ORDINANCE REQUIRES ALL APPEALS OF ADMINISTRATIVE ZONING
DECISIONS TO BE HEARD BY STATUTORILY MANDATED BOARDS OF
ADJUSTMENT
This Court has long recognized that the distinctions in the
powers being exercised by local governments in the area of land use
planning are fundamentally significant.

For example, in Wilson v.

Manning, 657 P.2d 251 (Utah 1982), this Court considered whether
every action taken by the city council could be challenged through a
citizen's referendum.

In ruling on this issue, the Court drew the

pivotal distinction between a municipal council operating in its
administrative rather than its legislative functions holding that
the enforcement of a zoning ordinance is an administrative function
and therefore not subject to a referendum vote.
"This court has frequently stated that the enactment of
zoning laws and ordinances is the exercise of a legislative function." (Citation omitted.) " . . . However,
ordinances implementing the basic zoning enactment, such
as by exceptions and variances, would generally be
administrative acts not subject to referendum."
-11-

Wilson, Id. 253 (Emphasis supplied.)
Therefore, even should a city council take administrative
action "by ordinance" courts would categorize this action as being
administrative in nature.

In making these classifications, the

courts look to the substance of the activity in question and not to
mere labels.

See, also, Martindale v. Anderson, 581 P.2d 1022 (Utah

1978) and Anderson v. Utah County Board of Commissioners. 589 P.2d
1214 (Utah 1978) in which the legislative/administrative dichotomy
in governing bodies is recognized.
Thus, if the Utah County Commission is making law, its actions
are properly classified as legislative.

On the other hand, when

apply or administrating law already in existence, it is acting in an
administrative or executive manner.

Accordingly, the authority to

resolve zoning disputes is properly an executive or administrative
function the appeal of which may be, and in the instant case was,
delegated by the County Commissioners to a board of adjustment.
(Scherbel v. Salt Lake City Corp.. 758 P.2d 897 at 899 (Utah 1988)).
Conversely, the purely legislative functions of the County
Commissioners may not be delegated.

Sandy City v. Salt Lake County.

827 P.2d 212 at 221 (Utah 1992).
Mr. Bennion's reliance upon Sandy City v. Salt Lake County is
misplaced.

Mr. Bennion incorrectly stated that in Sandy City the

court addressed whether an applicant for mandamus in a district
court must appeal every zoning action to the Board of Adjustment
-12-

(emphasis added.)

To the contrary, Sandy City stands for the

proposition that when the County Commission is applying or
administering law already in existence, as in the case before this
Court, specifically resolving a zoning dispute, e.g., approval of a
plat, which Mr. Bennion claims did not conform to existing zoning
laws, that the proper reviewing board is the Board of Adjustment.
See Sandy City, 827 P.2d 212 at 221.
Further, and more importantly, Sandy City interpreted a statute
which was subsequently repealed.
Annotated,

The applicable statute, Utah

Code

§ 17-27-704(a) and (b), further shows that Mr. Bennion's

reliance upon Sandy City is misguided.

Utah Code Annotated,

§ 17-

27-704(a) and (b) state in pertinent part as follows:
(a) Only zoning decisions applying the ordinance may be
appealed to the Board of Adjustment.
(b) A person may not appeal, and the Board of Adjustment
may not consider, any zoning ordinance amendments.
There is no dispute that the appeal in question involves a
decision applying the ordinance.
amendment.

It is not a zoning ordinance

The newly enacted County Land Use Development and

Management Act effective July 1, 1992 (17-27-101 U.C.A. et seq. )
also recognizes the fundamental distinction between legislative,
executive and judicial functions in its statutory scheme.
In 1991 the Utah legislature significantly reconstituted both
the municipal and county land use planning enabling acts with new
acts which became effective July 1, 1992.
-13-

In examining these new

statutes (the County Land Use Development and Management Act 17-27102 to 17-27-1003) and the Municipal Land Use Development Act 10-9101 to 10-9-1003), it is clear that the legislature sought to bring
the new statutes into harmony, including the provisions as to the
appellate role of the respective boards of adjustment.

As a result,

both enabling acts now contain very similar language establishing
the powers, duties and process of a board of adjustment which can be
summarized as follows:
1.

Both statutes made mandatory the establishment of boards

of adjustment to provide for the administration of local zoning
ordinances. Compare 17-27-701 [county] with 10-9-701 [city].

This

mandatory creation of boards of adjustment, per Davis County v.
Clearfield City, 756 P.2d 704 (Utah App. 1988), vests exclusive
appellate jurisdiction of all administrative zoning decisions with
the boards of adjustment.
2.

Both statutes provide that the board of adjustment shall

decide appeals from zoning decisions applying the zoning ordinances,
i.e., appeals from administrative decisions.
with 10-9-703.)

(Compare 17-27-703

Note the mandatory language of review in contrast

to the previous "County" discretionary power to delegate appellate
review as found by the Utah Supreme Court to exist under the
previous enabling statute.
3.

Both statutes establish an appeals process whereby any

person or entity adversely affected by a "zoning decision may
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appeal, but that the board of adjustment appellate jurisdiction is
limited to decisions applying the zoning ordinance."
27-704 with 10-9-704.)

(Compare 17-

Certainly, the intent of the new acts is to

make boards of adjustment the proper appellate forum for review of
administrative zoning decisions.
4.

Both statutes provide for District Court review of board

of adjustment decisions on the record developed at the board of
adjustment level based upon a deferential "arbitrary, capricious or
illegal" standard of review.
5.

(Compare 17-27-708 with 10-9-708.)

The new County statute also expanded the jurisdiction of

appeals to be heard by the

board of adjustment from decisions

of

administrative officers and agencies in the enforcement of zoning
(see 17-27-16 repealed July 1, 1992) to any appeal from any

I
administrative application of the zoning ordinances (17-27-703(1) (a)
U.C.A. 1992).
Not surprisingly, Mr. Bennion fails or neglects to direct the
Court's attention to the applicable County Zoning Ordinance set
forth in Utah County Zoning Ordinance § 7-13.
the enabling act.

The UCZO § 7-13 is

Specifically it sets forth the powers and duties

of the Board of Adjustment.

The matter challenged by Mr. Bennion in

the court below, specifically the approval of a plat, constitutes a
decision applying the zoning ordinance.

Mr. Bennion's cite to UCZO

§ 7-14 without rehearsing the powers and duties set forth in UCZO
§ 7-13 is misleading.

The powers and duties referred to in UCZO
-15-

§ 7-14 are specifically identified in UCZO § 7-13 and are precisely
the powers and duties relevant to this appeal.
Rather than squarely dealing with the definitive language set
forth in UCZO § 7-13, Mr. Bennion hangs his hat on a procedural
section of the zoning ordinance, specifically § 7-18(B)(2), in an
effort to somehow limit the powers of the Board of Adjustment.
However, this section must be read so as not to conflict with any
other provision in the ordinance or in the controlling statute.

It

is the "duty of this court to construe each act of the legislature
so as to give it full force and effect." Salt Lake County Cottonwood
Sanitary District v. Sandy City, 879 P.2d 1379, 1383 (Utah App.
1994).

When a "construction of an act will bring it into serious

conflict with another act, [the court's] duty is to construe the
acts to be in harmony and avoid conflicts." 879 P.2d at 1383.

UCZO

§ 7-13 states that the Board of Adjustment shall hear and decide
appeals from any order, requirement, refusal or other decision made
in applying the zoning ordinance.

Therefore, the most plausible

interpretation or reading of UCZO § 7-18 (B) (2) so as to remain in
harmony with UCZO § 7-13 is that the Board of Adjustment can reverse
any order (including any order by the County Commission), requirement (including County Commission requirements), or decisions
(including decisions by the County Commission), or determinations
made in administering or interpreting the zoning ordinance by any
administrative official or agency.

This reading is consistent not

-16-

only with Utah County Zoning Ordinance § 7-13, but also with Utah
Code Annotated,
that section.

§ 17-27-703, as well as the case law interpreting
To interpret the language in UCZO § 7-18 (B) (2) in the

manner suggested by Mr. Bennion would require the court to ignore
Utah Code Annotated,

§ 17-27-703.

Mr. Bennion's proposed inter-

pretation is consistent only with the old version of Utah
Annotated

Code

§ 17-27-16 which was expressly repealed July 1, 1992.

Likewise, Mr. Bennion's proposed interpretation is inconsistent with
UCZO § 7-19(D) which states that " [p]rior to filing the appeal with
the Board of Adjustment, the appellant must have presented the
Zoning Administrator, or other person or entity which made the
decision in question with the claim of error. . . . "
added.)

(Emphasis

Further, Mr. Bennion raises this argument for the first

time on appeal and should be barred from so arguing.

Only

jurisdictional deficiencies may be raised for the first time on
appeal.

Surely, Mr. Bennion cannot be raising a jurisdictional

concern in light of the fact that he was the party who chose to file
his complaint with the court below.
By arguing that UCZO § 7-13 granted authority to the Board of
Adjustments to hear and decide appeals from any order, requirement,
refusal or other decision (including any orders, requirements or
refusals made by the County Commission) made in applying the zoning
ordinance, Sundance is in no way seeking to "extend by implication"
the provisions of the zoning ordinance as suggested by Mr. Bennion.
-17-

Indeed, to hold otherwise would be to disregard the plain language
of UCZO § 7-13 and the enabling act of the County Land Use
Development and Management Act Utah Code Annotated,

§ 17-27-703.

C. MR. BENNION FAILED TO FOLLOW THE CLEARLY ESTABLISHED
PROCEDURES SET FORTH IN THE UTAH COUNTY ZONING ORDINANCE
With the enactment of the Utah County Zoning Ordinances
effective July 15, 1992, the UCZO created a board of adjustment to
be appointed by the county commission (UCZO § 7-11) and expressly
empowered the board of adjustment to hear any appeals from any
person or entity, including "private attorney generals," from the
order, requirement, refusal, or decision made in applying the zoning
ordinance (UCZO § 13(A)) and clearly established the procedure, time
period and standard for hearing on appeal administrative decisions
regarding the application of the zoning ordinance as follows:
Section 7-15:
Adjustment

Requests to Appear Before the Board of

Any person or entity wishing to appeal a decision made in
applying the zoning ordinance. or to appeal for a
variance, or to request a special exception, may commence
such action by completing the standard forms adopted by
the Board of Adjustment and filing the forms in the
office of the Board. . . . Moreover, any appeal of the
decision made in applying the zoning ordinance must be
properly filed within forty-five (45) days of the date of
the contested decision, or it shall be time-barred and
not heard. UCZO § 7-15
(Emphasis supplied.)
Section 7-19:
Alleged Error

Rules of Hearing and Deciding Appeals on

When the Board of Adjustment acts under its power to hear
and decide appeals in which it is alleged that there is
-18-

an error in an order, requirement, decision or determination made in the administration or interpretation of the
zoning ordinance, the Board shall not grant the reversal
or relief appealed for unless it finds that all of the
following standards have been v*t:
A.
The appellant has filed a properly
completed application for appeal which states
with specificity the nature of the alleged
error and how the appellant has been adversely
affected by said alleged error.
B.
The application for appeal is properly
filed with the Board forty-five (45) days or
less after the date of the decision being
appealed.
C.
The appellant must be a party which was
adversely affected by the subject decisicon
applying the zoning ordinance.
D.
Prior to filing the appeal with the Board
of Adjustment, the appellant must have presented the Zoning Administrator, or other
person or entity which made the decision in
question, with a claim of error which fully
sets forth the allegations, and having given
the Zoning Administrator (or other party
making the decision) an opportunity to respond
in writing to the charges. (A copy of the
claim of error and any response received shall
be attached to the appeal application.)
E.
The decision in question must be one made
in applying this, the zpning ordinance, not
some other state or county law, office policy,
personnel matter, or other decision beyond the
purview of the zoning ordinance.
F.
Legislative zoning decisions (e.g..
decisions made by the County Commission in
enacting or amending the zoning ordinance)
Shall npt fre the purview pf the BQ^rd of
Adjustment.
G.
If the Board of Adjustment grants the
appellant's request, the result must be
-19-

consistent with the provisions of the zoning
ordinance, and not waive or modify any of the
terms or requirements thereof.
H.
The appellant has the burden of proving
that an error was made and must clearly meet
that burden based on the facts presented for
the record; expressions of support or protest
alone shall not constitute the basis of
approval or denial.
UCZO § 7-19.

(Emphasis supplied.)

The Utah County ordinance, as cited above, expressly designates
the Board of Adjustment as the appellate body designated to hear any
appeal of a decision made by any individual or County body which
administers or interprets the zoning ordinance.

This ordinance also

makes a clear distinction between administrative decisions which are
to be appealed to the Board of Adjustment and legislative zoning
decisions made by County Commissioners which are not subject to
Board of Adjustment review.
Judge Park specifically made the following factual findings
when granting Sundance's Motion to Dismiss.

As Mr. Bennion points

out in his brief, pursuant to Petty v. Gindy Manufacturing Corp..
17 Utah 2d 32, 404 P.2d 30 (1965) "where the trial court granted the
defendant's motion to dismiss and elected to make findings as
authorized by subdivision (b), review of the evidence on appeal
would be in the light most favorable to the findings."

Judge Park

entered the following findings of fact:
1.
Sundance submitted the Sundance Recreational
Resort Plat "A" amended (7) for consideration and
-20-

approval by Utah County pursuant to the requirements of
Utah County's Zoning Ordinance.
2.
The purpose of obtaining the amended plat was
to enable Sundance to build additional Sundance-owned
accommodations for its guests in accordance with the
definition of "recreational resort" as is set forth in
Utah County's Zoning Ordinance 2-2 (B) (108).
3.
The Utah County Commission approved Sundance's
Recreational Resort Plat "A" amended (7) on December 27,
1993.
4.
Utah County Zoning Ordinance Section 7-15
requires that any appeal of the decision applying the
zoning ordinance must be filed in the office of the Utah
County Board of Adjustment within forty-five (45) days of
the contested decision or it shall be time-barred and not
heard.
5.
As of February 10, 1994, forty-five (45) days
after the final approval of the plat, no appeal had been
made to the Board of Adjustment by the plaintiff, Robert
Bennion, with regard to the Utah County Commission
approval of Sundance Recreational Resort Plat "A" amended
(7) .
In the present case, the Utah County Commission made the
administrative decision in applying the Utah County Zoning Ordinance
to allow Sundance to amend its plat.

Believing this administrative

application of the zoning ordinance to be in error, Mr. Bennion
brought this action directly to the district court.

In doing so,

however, Mr. Bennion failed to first exhaust his administrative
remedies required by law by appealing the decision of the County
Commissioners to the Board of Adjustment which is required by
statute and by the implementing UCZO to hear all such appeals.
This conclusion is compelled not only by the state statute

-21-

which makes mandatory the creation of a board of adjustment to hear
appeals of decisions applying the zoning ordinance, and thus
deprives the County Commissioners of appellate jurisdiction by
operation of law, but also by the express terms of the applicable
zoning ordinance which specifically delegates the appeals process to
the Board of Adjustment.
In this fashion, the Board of Adjustment assumes its appropriate role as the proper tribunal for an aggrieved party in
contesting administrative decisions in applying zoning ordinances
and assures the expeditious and orderly development of a community.
Lund v. Cottonwood Meadows Co., 392 P.2d 40 (Utah 1964).

Mr.

Bennion, on the other hand, by making a direct appeal of administrative decisions by the County Commissioners to the district court
and by bypassing the Board of Adjustment would not only render the
Board of Adjustment a nullity contrary to the applicable statute and
ordinance, but also potentially clog the state courts with petty and
frivolous suits which, by statute and ordinance, are expressly made
the subject of a detailed procedure for review and correction first
at the point of decision and subsequently at the Board of Adjustment
level.

It is for this very reason that the state legislature

retained the exhaustion of administrative remedy provision of § 1727-1001 as a condition precedent to appeal to a district court when
the new city and county land use planning acts were promulgated in
1992.
-22-

D. BY ARGUING THAT "THE STATE STATUTE WOULD NOT CREATE A
DIFFERING RESULT" FROM MR. BENNION'S INTERPRETATION OF
THE ORDINANCE, MR. BENNION IGNORES UTAH CODE ANNOTATED,
SECTION 17-27-703
Utah Code Annotated,

§ 17-27-703, as set forth above,

specifically states that the Board of Adjustment shall hear and
decide, among other things, appeals from zoning decisions applying
the zoning ordinance.

Because this language is directly contrary to

Mr. Bennion's argument, he chooses simply to ignore it and to rely
soley upon a hyper-technical interpretation of § 17-27-704.

As

distinguished from the other arguments raised by the appellant in
this appeal, this argument was actually made in the court below.
Nevertheless, the argument is no more convincing now than when first
raised before Judge Park.
Mr. Bennion argues that the enabling authority found in Utah
Code Annotated,

§ 17-27-704 (1953) does not include actions taken by

a board, but only by an "official" singular.

According to Mr.

Bennion, the use of the phrase "an official" in the statute would
limit the appeal to the decisions of an individual official
independent of his membership in a larger governing body or board,
such as the Board of County Commissioners or Planning Commission.
Historically, this Court has applied the exhaustion of remedies
doctrine to decisions by both individuals and boards.

See,

e.g..

Lund v. Cottonwood Meadows Company, 392 P.2d 40 (Utah 1964);
Merrihew v. Salt Lake County Planning and Zoning Commission, 659
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P.2d 1065 (Utah 1983); and Hatch v. Utah County Planning Department,
685 P.2d 551 (Utah 1984).
In all of these cases, the courts made no distinction between a
solitary individual making an administrative decision and the
administrative decisions of those individuals acting in concert as
part of a larger administrative body.
sense dictates that Utah Code Annotated,

More importantly, common
§ 17-27-704 (1953) when

read in its entirety applies to any action of individuals or groups
or governing bodies.

Specifically, § 704 states in pertinent part

as follows:
The applicant or any person or entity adversely affected
by a zoning ordinance administering or interpreting a
zoning ordinance may appeal that decision applying the
zoning ordinance by alleging that there is an error in
any order, requirement, decision, or determination made
by an official in the administration of the zoning
ordinance....
By recognizing the placement of the commas in this statute, it
does not take linguistic legerdemain to see that the statute
anticipates and allows for appeals of any orders, requirements, or
decisions of the Board of Commissioners or other groups of
individuals.

Specifically, the most reasonable reading of the

statute is as follows:
Any other person or entity adversely affected . . . may
appeal . . . by alleging that there is -- error in any
order (this could include an order by a board of
commissioners),-- requirement (such as a requirement of a
board of commissioners), -- decision (such as a decision
made by a board of commissioners), - - o r determination
made by an official in the administration or
-24-

interpretation of the zoning ordinance.
Further, UCZO § 7-19(D) identifies appeals on decisions by the
"zoning administrator or other person or entity which made the
decision

..."

To read the statute any other way would be to render the review
process of the County Land Use Development and Management Act a
nullity.

The legislature obviously could not have intended such a

result and the courts have uniformly read this statute to apply to
decisions by groups of individuals, such as the Board of
Commissioners.

E. THE RELIEF NOW SOUGHT BY MR. BENNION UNDER SECTION
17-27-1002 IS UNAVAILABLE BECAUSE SUNDANCE VIOLATED NO
ORDINANCE NOR CHAPTER
Again Mr. Bennion raises an argument never raised below, which
should not be heard here.

Nevertheless, if the Court chooses to

hear Mr. Bennion's new argument, it is illogical and unpersuasive.
Utah Code Annotated,
§ 17-27-1002 applies only when "violations of
I
the chapter or ordinances enacted under authority of the chapter
occur or are about to occur."

Sundance has not violated the chapter

or any ordinances enacted under the authority of the chapter.

To

the contrary, Sundance's actions were approved by the County
Commission.

Mr. Bennion cannot now be heard to argue that he, as a

"private attorney general" may seek relief under Utah
Annotated,

Code

§ 17-27-1002 when the County has expressly determined
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that Sundance's actions are not violative of the chapter or any
ordinances enacted under authority of the chapter.
Annotated,

§ 17-27-1002 is not applicable.

Utah

Code

The harsh reality is

that Mr. Bennion is seeking to challenge in district court the
County's land use decision and according to § 17-27-1001, he cannot
do so unless he has exhausted his administrative remedies.
Upon realizing that he did not properly exhaust his administrative remedies as required by Utah Code Annotated,

§ 17-27-1001,

Mr. Bennion now seeks to argue that § 17-27-1001 and § 17-27-1002
should not be construed together.

A review of the plain language of

the two sister statutory provisions and the applicable case law
clearly demonstrates that § 17-27-1001 is a jurisdictional statute
which outlines the procedure, time limitations and standard of
review for any challenges of the county land use decision.

Section

17-27-1002 does not create a separate cause of action, but merely
identifies other remedies available to an adversely affected party
subject to the limitations set forth in § 17-27-1001.
These statutory provisions together codify the common law
standard that anyone challenging in district court the county land
use decision may do so only after they have exhausted their
administrative remedies.

The Utah Supreme Court in Merrihew vs.

Salt Lake County and Zoning Commission, 659 P.2d 1065 (Utah 1983)
specifically held that a party must exhaust his administrative
remedies before seeking an extraordinary remedy or equitable relief
-26-

in mandamus (the specific relief sought by Mr. Bennion in the court
below).

The court stated:

The writ [of mandamus] was inadvisably issued, because
there was available . . . an adequate . . . remedy by way
of administrative review which was not exhausted.
659 P.2d at 1067.
By ignoring the plain, speedy and adequate remedy at law in the
form of a statutory appeal from an agency's decision, Mr. Bennion
has placed himself out of reach of the extraordinary relief of
mandamus.

659 P.2d at 1067, citing Crist v. Mapleton City, 28 Utah

2d 7, 9, 497 P.2d 633, 634 (1972).

To argue that Mr. Bennion does

not need to exhaust his administrative remedies before seeking such
extraordinary relief simply is to ignore the statute and the case
law specifically on point.
In the case of Lund v. Cottonwood Meadows Co., 392 P.2d 40
(Utah 1964), the Utah Supreme Court construed the predecessor
statutes of § 17-27-1001 and § 17-27-1002 as being complimentary
statutes providing jurisdictional and remedial guidance
respectively.

In Lund, the defendants were granted a building

permit to construct a mobile trailer park pursuant to the Salt Lake
County Zoning Ordinances as administered by the Salt Lake County
Planning Commission.

The plaintiff filed a suit in district court

seeking to enjoin the construction as violative of the zoning
ordinance.

At the trial court level, the defendants obtained a

summary judgment award when the court determined that the plaintiff
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had failed to exhaust his administrative remedies by not first
appealing the decision to the Board of Adjustment within the time
period designated by the local ordinance.

The plaintiff appealed

the summary judgment decision to the Utah Supreme Court and
employed, unsuccessfully, an argument almost identical to that being
propounded by Mr. Bennion, or at least Mr. Bennion's argument before
the court below, which is the only argument which should be heard on
appeal.

Specifically, in Lund, the plaintiff argued as follows:

1.
That pursuant to Utah Code Annotated,
§ 17-27-23
(1953) (the predecessor statute to § 17-27-1002), the
plaintiff had the right to enjoin the county from
violating the county zoning ordinance without further
exhausting administrative remedies;
2.
That Utah Code Annotated,
§ 11-27-16
(1953) (the
predecessor statute to § 17-27-1001) , only provided
appeals to the Board of Adjustment and that the language
'any personal aggrieved' was permissive allowing a direct
suit to the district court pursuant to § 17-27-23; and
3.
That the plaintiff, not being a direct party to the
decision of the Planning Board, was not a 'person
aggreived' pursuant to § 17-27-23 and therefore could
avoid the requirement of that statute that all
administrative remedies be exhausted prior to filing suit
in district court.
Significantly, the Utah Supreme Court rejected all three
arguments.

The Court found the plaintiff was, by virtue of filing

direct suit with the district court, an "aggreived" person, holding
that the statutory standard of "aggreived" was very broad
encompassing any land owners of the county potentially affected by
the county decision.

The Court stated that the purpose of the
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statute requiring that all administrative remedies be exhausted
prior to suit in district court as designated by the legislature was
for the purpose of assuring a speedy and expeditious appeal to the
proper tribunal which objective would be frustrated by the plaintiff's interpretation.

Finally, the Court stated that a separate

private cause of action must comply with all of the qualifying
conditions of the applicable jurisdictional statute.

Thus the

Court, in Lund, considered Mr. Bennion's arguments with respect to
the predecessor statutory scheme to § 1001 and § 1002 and found that
there is no separate cause of action in § 1002 apart from the
conditions in § 1001.
CONCLUSION
The District Court properly dismissed Mr. Bennion's complaint
because he failed to appeal the County's land use decision to the
Board of Adjustment and, thus, failed to exhaust his administrative
remedies.

The plain language contained in the newly enacted County

Land Use Development and Management Act, coupled with the clear
intent of the Utah County Zoning Ordinance mandates appeal of the
decision in question to the Board of Adjustment.

To interpret the

Code provisions and ordinances in the manner suggested by Mr.
Bennion would be to ignore the plain language contained therein, the
consistent case law interpreting the statutes and their predecessors, would clog the already overburdened district court with
frivolous and petty appeals and would render the statutorily created
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and entitled Board of Adjustments a mere nullity.
For these reasons the decision of the District Court below
should be affirmed.
RESPECTFULLY SUBMITTED this /to**- day of January, 1995.

PRINCE, YEATES & GELDZAHLER

By j2*&*rTtlcfa<k?
Roger-J./McConkie
Attorneys for Appellee/Defendant
Sundance Development Corporation
175 East 4th South, Suite 900
Salt Lake City, Utah 84111
(801) 524-1000
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MAILING CERTIFICATE
I hereby certify that on the

w

day of January, 1995, I

caused to be mailed, postage prepaid, two true and correct copies of
the foregoing BRIEF OF APPELLEE SUNDANCE DEVELOPMENT CORPORATION to
the following:
Richard C. Coxson, Esq.
Attorney at Law
457 North Main Street
Spanish Fork, Utah 84660
Sterling Sainsbury, Esq.
Utah County Attorney's Office
100 East Center Street, Suite 2100
Provo, Utah 84606

Roger J. McConkie, Attorney

g \nd\r3m\pldg\sundance brf
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PRINCE, YEATES & GELDZAHLER
C. Craig Liljenquist (1959)
Roger J. McConkie (5513)
Attorneys for Sundance
Development Corporation
City Centre I, Suite 900
175 East Fourth South
Salt Lake City, Utah 84111
(801) 524-1000
IN THE SUPREME COURT
STATE OF UTAH

ROBERT F. BENNION,
Plaintiff and Appellant,

MOTION TO STRIKE AFFIDAVIT
OF ROBERT F. BENNION

vs.
SUNDANCE DEVELOPMENT
CORPORATION and UTAH COUNTY
COMMISSION,

CASE NO.

940276

Civil No. 940400053
Defendants and Appellees.

Defendant/Appellee, Sundance Development Corporation
(hereinafter "Sundance"), moves to strike the Affidavit of Robert
Bennion attached to the Plaintiff/Appellant*s Memorandum in
Support of its Cross-Motion for Summary Disposition and in
Opposition to the Appellee's Motion to Dismiss in its entirety.
This Motion is supported by a Memorandum filed simultaneously
herewith.

WNCE, YEATES
GELDZAHLER
Cantral,Sult#900 |
East Fourth South
Bait Lake City
Utah 84111
801)524-1000
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DATED th

uf

day of August, 1994.
PRINCE, YEATES & GELDZAHLER

By.

Roger7 J.'McConkie
Attorneys for Defendant/Appellee,
Sundance Development Corporation

MAILING CERTIFICATE
I hereby certify that, on the )

day of August, 1994,

I caused to be mailed, postage prepaid, a true and correct copy
of the foregoing MOTION TO STRIKE AFFIDAVIT OF ROBERT F. BENNION
to the following:
Richard C. Coxson, Esq.
Attorney at Law
275 North Main
Spanish Fork, Utah 84660
Sterling Sainsbury, Esq.
Utah County Attorney's Office
100 East Center Street, Suite 2100
Provo, Utah 84606

r

\<QsriJ:*4,s—St*.
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antral Suit*900
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Utah 84111
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PRINCE, YEATES & GELDZAHLER
C. Craig Liljenquist (1959)
Roger J. McConkie (5513)
Attorneys for Sundance
Development Corporation
City Centre I, Suite 900
175 East Fourth South
Salt Lake City, Utah 84111
(801) 524-1000
IN THE SUPREME COURT
STATE OF UTAH

MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE AFFIDAVIT
OF ROBERT F. BENNION
IN ITS ENTIRETY

ROBERT F. BENNION,
Plaintiff and Appellant/
vs.
SUNDANCE DEVELOPMENT
CORPORATION and UTAH COUNTY
COMMISSION,

CASE NO.

940276

Civil No. 940400053
Defendants and Appellees.

Defendant/Appellee, Sundance Development Corporation
(hereinafter "Sundance"), hereby submits this Memorandum in
Support of its Motion to Strike the Affidavit of Robert F.
Bennion in its Entirety.

In Paragraph 3 of the Affidavit of

Robert F. Bennion he states:
The Board of Adjustment, with regard to decisions
reached regarding Sundance Recreational Resorts'
plats has told plaintiff on numerous occasions
that he:
(a)

does not have standing as an 'affected/
aggrieved individual' to appeal to the
Board; and

INCE, YEATES
QELDZAHLER
*ntrtl,Sult#0OO |
*st Fourth South
teit U k « City
Utth 84111
101)524-1000
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(b)

that the Board of Adjustment has no
authority to review decisions made by either
the Utah County Planning Commission or the
Board of County Commissioners for Utah
County.

This has been the position of all the attorneys
who have represented the County for more than the
last ten years.
These statements made by Mr. Bennion constitute
inadmissible hearsay, and as such should be striken from the
plaintiff's affidavit.

In order for an affidavit to be effective

for use in determination of a motion such as this Motion for
Summary Disposition, it must set forth facts as would be
admissible in evidence.

Preston v. Lamb, 20 Utah 2d 260, 436

P.2d 1021 (1968); Norton v. Blackham. 669 P.2d 857 (Utah 1983).
Defendant/Appellee, Sundance, therefore respectfully
requests that this court strike those portions identified above
contained in Mr. Bennion^ affidavit.
Respectfully submitted this

*'

day of August, 1994.

PRINCE, YEATES & GELDZAHLER

7&XJJ£>^
By.
D g e r S^7.. M£C
Roger
M6Conkie
Attorneys for Defendant/Appellee,
Sundance Development Corporation

NCE, YEATES
BELOZAHLEft
•Mrti,Sultt900
ist Fourth South
•It Ukt City
Utah 64111
01) 524-1000
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MAILING CERTIFICATE
I hereby certify that, on the /

day of August, 1994,

I caused to be mailed, postage prepaid, a true and correct copy
of the foregoing MEMORANDUN IN SUPPORT OF MOTION TO STRIKE
AFFIDAVIT OF ROBERT F. BENNION to the following:
Richard C. Coxson, Esq.
Attorney at Law
275 North Main
Spanish Fork, Utah 84660
Sterling Sainsbury, Esq.
Utah County Attorney's Office
100 East Center Street, Suite 2100
Provo, Utah 84606
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AUG 2 7 1994

FILED

^NCEYEArES.6an7WPc

Utah Court of Appeais

AUG 2 5 1994
IN THE UTAH COURT OF APPEALS
00O00

Marilyn M. Branch
Clerk of the Court

Robert F. Bennion,
ORDER
Plaintiff and Appellant,
Case No. 940451-CA
Sundance Development
Corporation, and Utah County
Commission,
Defendants and Appellees.

This matter is before the court on appellees' motions for
summary disposition and to strike appellant's affidavit.
IT IS HEREBY ORDERED that the motion to strike is granted on
the ground that the affidavit is not properly part of the
appellate record since it was not considered by the trial court
in entering judgment. IT IS FURTHER ORDERED that the motion for
summary disposition is denied and a ruling on the issues raised
is deferred until plenary presentation and consideration of the
case. Utah R. App. P. 10(f).
Dated this ^ j ^ d a y of August, 1994.
)URT:
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CITIES AND TOWNS

361
ARTICLE 4

HOSPITALS IN CITIES OF THIRD CLASS
AND TOWNS
10-8-90. Ownership and operation of hospitals.
Cities of the third class and towns of the state of
Utah are hereby authorized to construct, own and
operate hospitals and to join with other cities, towns
and counties in the construction, ownership and operation of hospitals.
1953

10*108

taxable value of taxable property in the town
for those purposes.
isss
10-8-95 to 10-8-100. Reserved.
ARTICLE 5
PUBLIC SAFETY REGULATION OF
MOONWALKERS
(Repealed by Laws 1994, ch. 57, § 2.)

10-8-91. Levy of tax by cities of the third class
and towns.
Cities of the third class and towns of the state are
authorized to levy a tax not exceeding .001 per dollar
of taxable value of taxable property for the purposes
above-mentioned.
1M8

10-8-101 to 10-8-108. Repealed.

10-8-92. Joint board — Membership — P o w e r s . J
When two or more political subdivisions of the
state of Utah join together under this act for the purposes set forth herein, there shall be set up by the
political subdivisions so joining, a joint board whose
membership shall have equal representation from
each of the political subdivisions joining, and which
said board shall be empowered with the administration, operation, construction and maintenance of said
joint hospital.
isss

Section
10-9-1 to 10-9-30. Repealed.

10-8-93. Control o f funds and disbursements —
Auditing of accounts b y county auditor — Transfer of county tax funds to
board to cover deficiencies.
The joint board created pursuant to this act shall
have the custody and control of all funds collected in
the joint operation of such hospital and the disbursement thereof; provided that the county auditor of any
county participating under the provisions of this act
shall audit the accounts of said board quarterly or at
more frequent intervals, if public interest, in the
judgment of such auditor requires a more frequent
audit. The county executive of any county participating in the operation and maintenance of hospitals
pursuant to this act may pay over to the joint board of
such hospitals any funds yielded by a levy made pursuant to Section 17-5-62 that may be required to
cover any deficiencies incurred in the operation and
maintenance of such hospital.
isw
10-8-94. Towns with same authority as cities.
Towns have the same powers and authority
granted to cities under this chapter, in addition to
other powers conferred by law, but subject to the following:
(1) The town council may enact ordinances
providing for the public safety, health, morals,
and welfare of the town which are not prohibited,
preempted by, or inconsistent with, the policy of
state or federal law or the constitution of Utah or
the United States, or attempt to regulate an area
which by the nature of the subject requires uniform state regulation.
(2) The town council:
(a) may lay out, construct, open, and keep
in repair canals, water ditches, or water
pipes to conduct water for artificial light and
power purposes, and construct, own, and operate artificial light and power plants;
(b) may construct, own, and operate water
pipes for irrigation, domestic, or other use for
the inhabitants of the town; and
(c) may annually assess and collect a special tax of not to exceed .0008 per dollar of
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10-9-102. Purpose.
To accomplish the purpose of this chapter, and in
order to provide for the health, safety, and welfare,
and promote the prosperity, improve the morals,
peace and good order, comfort, convenience, and aesthetics of the municipality and its present and future
inhabitants and businesses, to protect the tax base,
secure economy in governmental expenditures, foster
the state's agricultural and other industries, protect
both urban and nonurban development, and to protect property values, municipalities may enact all ordinances, resolutions, and rules that they consider
necessary for the use and development of land within
the municipality, including ordinances, resolutions,
and rules governing uses, density, open spaces, structures, buildings, energy efficiency, light and air, air
quality, transportation and public or alternative
transportation, infrastructure, public facilities, vegetation, and trees and landscaping, unless those ordinances, resolutions, or rules are expressly prohibited
by law.

Board of Adjustment

1983, 1991

PART 1
GENERAL PROVISIONS
10-9-101. Short tide.
This chapter shall be known as The Municipal
Land Use Development and Management Act." 1991
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10-9-103. Definitions — Notice.
(1) As used in this chapter:
(a) "Billboard" means a freestanding ground
sign located on industrial, commercial, or residential property if the sign is designed or intended to direct attention to a business, product,
or service that is not sold, offered, or existing on
the property where the sign is located.
(b) "Chief executive officer" means:
(i) the mayor in municipalities operating
under all forms of municipal government except the council-manager form; or
(ii) the city manager in municipalities operating under the council-manager form of
municipal government.
(c) "Conditional use" means a land use that,
because of its unique characteristics or potential
impact on the municipality, surrounding neighbors, or adjacent land uses, may not be compatible in some areas or may be compatible only if
certain conditions are required that mitigate or
eliminate the detrimental impacts.
(d) "County" means the unincorporated area of
the county.
(e) "Elderly person" means a person who is 60
years old or older, who desires or needs to live
with other elderly persons in a group setting, but
who is capable of living independently.
(f) (i) "General plan" means a document that a
municipality adopts that sets forth general
guidelines for proposed future development
of the land within the municipality, as set
forth in Sections 10-9-301 and 10-9-302.
(ii) "General plan" includes what is also
commonly referred to as a "master plan."
(g) "Handicapped person" means a person who:
(i) has a severe, chronic disability attributable to a mental or physical impairment or
to a combination of mental and physical impairments that is likely to continue indefinitely and that results in a substantial functional limitation in three or more of the following areas of major life activity:
(A) self-care;
(B) receptive and expressive language;
(C) learning;
(D) mobility;
(E) self-direction;
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(F) capacity for independent living;
and
(G) economic self-sufficiency; and
(ii) requires a combination or sequence of
special interdisciplinary or generic care,
treatment, or other services that are individually planned and coordinated to allow the
person to function in, and contribute to, a
residential neighborhood,
(h) "Legislative body" means the city council
or city commission.
(i) "Municipality" means a city or town.
<j) "Nonconforming structure" means a structure that:
(i) legally existed before its current zoning
designation; and
(ii) because of subsequent zoning changes,
does not conform with the zoning regulation's setback, height restrictions, or other
regulations that govern the structure.
(k) "Nonconforming use" means a use of land
that:
(i) legally existed before its current zoning
designation;
(ii) has been maintained continuously
since the time the zoning regulation governing the land changed; and
(iii) because
of subsequent
zoning
changes, does not conform with the zoning
regulations that now govern the land.
(1) "Official map" means a map of proposed
streets that has the legal effect of prohibiting development of the property until the municipality
develops the proposed street,
(m) (i) "Residential facility for elderly persons" means a single-family or multiple-family dwelling unit that meets the requirements of Part 5 and any ordinance adopted
under authority of that part.
(ii) "Residential facility for elderly persons" does not include a health care facility
as defined by Section 26-21-2.
(n) "Residential facility for handicapped persons" means a single-family or multiple-family
dwelling unit that meets the requirements of
Part 6 and any ordinance adopted under authority of that part.
(o) "Special district" means all entities established under the authority of Title 17A and any
other governmental or quasi-governmental entity that is not a county, municipality, school district, or unit of the state.
(p) "Street" means public rights-of-way, including highways, avenues, boulevards, parkways, roads, lanes, walks, alleys, viaducts, subways, tunnels, bridges, public easements, and
other ways,
(q) (i) "Subdivision" means any land that is
divided, resubdivided or proposed to be divided into two or more lots, parcels, sites,
units, plots, or other division of land for the
purpose, whether immediate or future, for
offer, sale, lease, or development either on
the installment plan or upon any and all
other plans, terms, and conditions,
(ii) "Subdivision" includes:
(A) the division or development of
land whether by deed, metes and bounds
description, devise and testacy, lease,
map, plat, or other recorded instrument;
and

10-9-106

(B) divisions of land for all residential
and nonresidential uses, including land
used or to be used for commercial, agricultural, and industrial purposes,
(r) "Unincorporated" means the area outside of
the incorporated boundaries of cities and towns.
(2) (a) A municipality meets the requirements of
reasonable notice required by this chapter if it:
(i) posts notice of the hearing or meeting
in at least three public places within the jurisdiction and publishes notice of the hearing
or meeting in a newspaper of general circulation in the jurisdiction, if one is available; or
(ii) gives actual notice of the hearing or
meeting.
(b) A municipal legislative body may enact an
ordinance establishing stricter notice requirements than those required by this subsection.
(c) (i) Proof that one of the two forms of notice
authorized by this subsection was given is
prima facie evidence that notice was properly given.
(ii) If notice given under authority of this
section is not challenged as provided in Section 10-9-1001 within 30 days from the date
of the meeting for which the notice was
given, the notice is considered adequate and
proper.
1992
10-9-104. Stricter requirements.
(1) Except as provided in Subsection (2), municipalities may enact ordinances imposing stricter requirements or higher standards than are required by
this chapter.
(2) A municipality may not impose stricter requirements or higher standards than are required by:
(a) Section 10-9-106;
(b) Part 5, Residential Facilities for Elderly
Persons; and
(c) Part 6, Residential Facilities for Handicapped Persons.
1992
10-9-105. State and federal property.
Unless otherwise provided by law, nothing contained in Parts 4 and 8 of this chapter may be construed as giving the planning commission or the legislative body jurisdiction over properties owned by
the state of Utah or the United States government.
1992

10-9-106. Property owned by other government
unite — Effect of land use and development ordinances.
(1) (a) Each county, municipality, school district,
special district, and political subdivision of Utah
shall conform to the land use and development
ordinances of any municipality when installing,
constructing, operating, or otherwise using any
area, land, or building situated within that municipality only in a manner or for a purpose that
conforms to that municipality's ordinances.
(b) In addition to any other remedies provided
by law, when a municipality's land use and development ordinances are being violated or about
to be violated by another political subdivision,
that municipality may institute an injunction,
mandamus, abatement, or other appropriate action or proceeding to prevent, enjoin, abate, or
remove the improper installation, improvement,
or use.
(2) A school district is subject to a municipality's
land use regulations under this chapter, except that a
municipality may not:
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(a) impose requirements for landscaping, fencrized or if the data will be used for a purpose
ing, aesthetic considerations, construction
similar to the purpose for which it was gathered.
methods or materials, building codes, building
(2) Each state official, department, and agency
use for educational purposes, or the placement or shall:
use of temporary classroom facilities on school
(a) make any data and information requested
property;
by the planning commissions available if autho(b) require a school district to participate in
rized under the requirements of this section; and
the cost of any roadway or sidewalk not reason(b) furnish any other technical assistance and
ably necessary for the safety of school children
advice that they have available to planning comand not located on or contiguous to school propmissions without additional cost to the municierty, unless the roadway or sidewalk is required
pality.
1991
to connect an otherwise isolated school site to a n
existing roadway;
10-9-204. P o w e r s a n d duties.
(c) require a district to pay fees not authorized
The planning commission shall:
by this section;
(1) prepare and recommend a general plan and
(d) provide for inspection of school construcamendments to t h e general plan to t h e legislation or assess a fee or other charges for inspective body as provided in this chapter;
tion, unless neither t h e school district nor t h e
(2) recommend zoning ordinances and maps,
state superintendent has provided for inspection
and amendments to zoning ordinances and maps,
by an inspector, other than the project architect
to the legislative body as provided in this chapor contractor, who is qualified under criteria ester;
tablished by t h e state superintendent with t h e
(3) administer provisions of t h e zoning ordiapproval of t h e state building board and state
nance, where specifically provided for in the zonfire marshal;
ing ordinance adopted by t h e legislative body;
(e) require a school district to pay any impact
(4) recommend subdivision regulations and
fee for an improvement project that is not reasonamendments to those regulations to the legislaably related to the impact of the project upon the
tive body as provided in this chapter;
need that the improvement is to address; or
(5) recommend approval or denial of subdivi(0 impose regulations upon the location of a
sion applications as provided in this chapter;
project except as necessary to avoid unreasonable
(6) advise t h e legislative body on matters as
risks to health or safety.
1992
the legislative body directs;
(7) hear or decide any matters that the legislative body designates, including t h e approval or
PART 2
denial of, or recommendations to approve or
PLANNING COMMISSION
deny, conditional use permits;
(8) exercise a n y other powers:
10-9-201. Appointment, term, vacancy, and
(a) t h a t are necessary to enable it to percompensation.
form its function; or
(1) (a) Each municipality may enact a n ordinance
(b) delegated to it by the legislative body.
establishing a planning commission.
1991
(b) The ordinance shall define:
(i) the number and terms of the members; 10-9-205. Entrance u p o n land.
(ii) t h e mode of appointment;
The planning commission or its authorized agents
(iii) t h e procedures for filling vacancies may enter upon any land a t reasonable times to make
and removal from office; and
examinations and surveys.
1992
(iv) other details relating to the organization and procedures of the planning commisPART 3
sion.
(2) The legislative body may fix per diem compenGENERAL PLAN
sation for the members of the planning commission,
based on necessary and reasonable expenses and on 10-9-301. General plan.
meetings actually attended.
1991
(1) In order to accomplish the purposes set forth in
this chapter, each municipality shall prepare and
10-9-202. Organization a n d procedures.
(1) The planning commission shall elect a chair- adopt a comprehensive, long-range general plan for
(a) present and nature needs of the municipalperson from its members a s provided by t h e ordiity; and
nance establishing t h e planning commission.
(b) growth and development of the land within
(2) (a) The planning commission may adopt polithe municipality or any part of the municipality.
cies and procedures for t h e conduct of its meet(2) The plan m a y provide for:
ings, t h e processing of applications, and for any
(a) health, general welfare, safety, energy conother purposes considered necessary for the funcservation, transportation, prosperity, civic activitioning of t h e planning commission.
ties, aesthetics, a n d recreational, educational,
(b) The legislative body may provide that
and cultural opportunities;
those policies and procedures be approved by the
(b) t h e reduction of the waste of physical, filegislative body before taking effect.
l&ei
nancial, or h u m a n resources t h a t result from ei10-9-203. U s e of state data.
ther excessive congestion or excessive scattering
(1) The planning commission may obtain access to
of population;
and use any data and information held by the state or
(c) the efficient and economical use, conservaany of its agencies:
tion, a n d production of the supply of:
(a) that is classified "public"; and
(i) food and water; and
(b) that is classified "protected" if the planning
(ii) drainage, sanitary, and other facilities
commission's use of the data is lawfully authoand resources;
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(d) the use of energy conservation and solar
and renewable energy resources;
(e) the protection of urban development; and
(f) the protection and promotion of air quality.
(3) The municipality may determine the comprehensiveness, extent, and format of the general plan.
1992

10-9*302. Plan preparation.
(1) (a) The planning commission shall make and
recommend to the legislative body a proposed
general plan for the area within the municipality.
(b) The plan may include areas outside the
boundaries of the municipality if, in the commission's judgment, they are related to the planning
of the municipality's territory.
(c) Except as otherwise provided by law, when
the plan of a municipality involves territory outside the boundaries of the municipality, the municipality may not take action affecting that territory without the concurrence of the county or
other municipalities affected.
(2) The general plan, with the accompanying
maps, plats, charts and descriptive and explanatory
matter, shall show the planning commission's recommendations for the development of the territory covered by the plan, and may include, among other
things:
(a) a land use element that:
(i) designates the proposed general distribution and location and extent of uses of
land for housing, business, industry, agriculture, recreation, education, public buildings
and grounds, open space, and other categories of public and private uses of land as appropriate; and
(ii) may include a statement of the standards of population density and building intensity recommended for the various land
use categories covered by the plan;
(b) a transportation and circulation element
consisting of the general location and extent of
existing and proposed freeways, arterial and collector streets, mass transit, and any other modes
of transportation that are appropriate, all correlated with the land use element of the plan;
(c) an environmental element that addresses:
(i) the protection, conservation, development, and use of natural resources, including the quality of air, forests, soils, rivers
and other waters, harbors, fisheries, wildlife,
minerals, and other natural resources; and
(ii) the reclamation of land, flood control,
prevention and control of the pollution of
streams and other waters, regulation of the
use of land on hillsides, stream channels and
other environmentally sensitive areas, the
prevention, control, and correction of the erosion of soils, protection of watersheds and
wetlands, and the mapping of known geologic hazards;
(d) a public services and facilities element
showing general plans for sewage, waste disposal, drainage, local utilities, rights-of-way,
easements, and facilities for them, police and fire
protection, and other public services;

(e) a rehabilitation, redevelopment, and conservation element consisting of plans and programs for:
(i) historic preservation; and
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(ii) the elimination of blight and for redevelopment, including housing sites, business
and industrial sites, and public building
sites;
(f) an economic element composed of appropriate studies and an economic development plan
that may include review of municipal revenue
and expenditures, revenue sources, identification
of base and residentiary industry, primary and
secondary market areas, employment, and retail
sales activity;
(g) recommendations for implementing the
plan, including the use of zoning ordinances, subdivision ordinances, capital improvement plans,
and other appropriate actions; and
(h) any other elements the municipality considers appropriate.
1992
10-9-303. Plan adoption.
(1) (a) After completing a proposed general plan
for all or part of the area within the municipality, the planning commission shall schedule and
hold a public hearing on the proposed plan.
(b) The planning commission shall provide
reasonable notice of the public hearing at least
14 days before the date of the hearing.
(c) After the public hearing, the planning commission may make changes to the proposed general plan.
(2) The planning commission shall then forward
the proposed general plan to the legislative body.
(3) (a) The legislative body shall hold a public
hearing on the proposed general plan recommended to it by the planning commission.
(b) The legislative body shall provide reasonable notice of the public hearing at least 14 days
before the date of the hearing.
(4) After the public hearing, the legislative body
may make any modifications to the proposed general
plan that it considers appropriate.
(5) The legislative body may:
(a) adopt the proposed general plan without
amendment;
(b) amend the proposed general plan and adopt
or reject it as amended; or
(c) reject the proposed general plan.
(6) (a) The general plan is an advisory guide for
land use decisions.
(b) The legislative body may adopt an ordinance mandating compliance with the general
plan.

1992

10-9-304. Amendment of plan.
The legislative body may amend the general plan
by following the procedures required by Section
10-9-303.
1991
10-9-305. Effect of the plan on public uses.
(1) After the legislative body has adopted a general
plan or any amendments to the general plan, no
street, park, or other public way, ground, place, or
space, no publicly owned building or structure, and
no public utility, whether publicly or privately
owned, may be constructed or authorized until and
unless:
(a) it conforms to the plan; or
(b) it has been considered by the planning
commission and, after receiving the advice of the
planning commission, approved by the legislative
body as an amendment to the general plan.
(2) (a) Before accepting, widening, removing, extending, relocating, narrowing, vacating, abandoning, changing the use, acquiring land for, or
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selling or leasing any street or other public way,
ground, place, property, or structure, the legislative body shall submit the proposal to the planning commission for its review and recommendations.
(b) If the legislative body approves any of the
items contained in Subsection (a), it shall also
amend the general plan.
issi
10-9-306. Effect of official maps.
(1) Municipalities may not adopt an official map
under this chapter.
(2) (a) An official map adopted under the previous
enabling statute does not:
(i) require a landowner to dedicate and
construct a street as a condition of development approval, except under circumstances
provided in Subsection (b)(iii); or
(ii) require a municipality to immediately
acquire property it has designated for eventual use as a public street,
(b) This section does not prohibit a municipality from:
(i) requiring a landowner to take into account the proposed streets in the planning of
a development proposal;
(ii) acquiring the property through purchase, gift, voluntary dedication, or eminent
domain; or
(iii) requiring the dedication and improvement of a street if the street is found necessary by the municipality because of a proposed development.
(3) An official map may not be used to unconstitutionally prohibit the development of property designated for eventual use as a public street.
1992
PART 4
ZONING
10-9-401. General powers.
The legislative body may enact a zoning ordinance
establishing regulations for land use and development that furthers the intent of this chapter.
isei
10-9-402. Preparation and adoption.
(1) The planning commission shall prepare and
recommend to the legislative body a proposed zoning
ordinance, including both the full text of the zoning
ordinance and maps, that represents the commission's recommendations for zoning all or any part of
the area within the municipality.
(2) (a) The legislative body shall hold a public
hearing on the proposed zoning ordinance recommended to it by the planning commission.
(b) The legislative body shall provide reasonable notice of the public hearing at least 14 days
before the date of the hearing.
(3) After the public hearing, the legislative body
may:
(a) adopt the zoning ordinance as proposed;
(b) amend the zoning ordinance and adopt or
reject the zoning ordinance as amended; or
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(iii) any other provision of the zoning ordinance,
(b) The legislative body may not make any
amendment authorized by this subsection unless
the amendment was proposed by the planning
commission or is first submitted to the planning
commission for its approval, disapproval, or recommendations.
(2) The legislative body shall comply with the procedure specified in Section 10-9-402 in preparing and
adopting an amendment to the zoning ordinance or
the zoning map.
i»i
10-9-404. Temporary regulations.
(1) (a) The legislative body may, without a public
hearing, enact ordinances establishing temporary zoning regulations for any part or all of the
area within the municipality if:
(i) the legislative body makes a finding of
compelling, countervailing public interest;
or
(ii) the area is unzoned.
(b) Those temporary zoning regulations may
prohibit or regulate the erection, construction,
reconstruction, or alteration of any building or
structure or subdivision approval.
(2) The legislative body shall establish a period of
limited effect for the ordinances not to exceed six
months.
1992
10-9-405. Zoning districts.
(1) (a) The legislative body may divide the territory over which it has jurisdiction into zoning
districts of a number, shape, and area that it considers appropriate to carry out the purposes of
this chapter.
(b) Within those zoning districts, the legislative body may regulate and restrict the erection,
construction, reconstruction, alteration, repair,
or use of buildings and structures, and the use of
land.
(2) The legislative body shall ensure that the regulations are uniform for each class or kind of buildings
throughout each district, but the regulations in one
district may differ from those in other districts. 1991
10-9-406. Zoning of annexed territory.
(1) The legislative body of a municipality may assign a zoning designation to territory annexed to the
municipality at the time the territory is annexed.
(2) If the annexing municipality's zoning ordinance
does not designate a zone for the territory to be annexed to the municipality, or if the legislative body
does not assign a zone to territory at the time it is
annexed, the territory annexed to a municipality
shall be zoned according to the zone of the annexing
municipality with which it has the longest common
boundary.
i9»i

10-9-407. Conditional uses.
( D A zoning ordinance may contain provisions for
conditional uses that may be allowed, allowed with
(c) reject the ordinance.
IMS conditions, or denied in designated zoning districts,
based on compliance with standards and criteria set
forth in the zoning ordinance for those uses.
10-9-403. Amendments and rezonings.
f (2) The board of adjustments has jurisdiction to de(1) (a) The legislative body may amend:
(i) the number, shape, boundaries, or area cide appeals of the approval or denial of conditional
u&e permits unless the legislative body has enacted
of any zoning district;
(ii) any regulation of or within the zoning an ordinance designating another body as the appellate body for those appeals.
i* 1
district; or
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10-9-408. Nonconforming uses and structures.
(1) (a) Except as provided in this section, a nonconforming use or structure may be continued.
(b) A nonconforming use may be extended
through the same building, provided no structural alteration of the building is proposed or
made for the purpose of the extension.
(c) For purposes of this subsection, the addition of a solar energy device to a building is not a
structural alteration.
(2) The legislative body may provide in any zoning
ordinance or amendment for:
(a) the establishment, restoration, reconstruction, extension, alteration, expansion, or substitution of nonconforming uses upon the terms and
conditions set forth in the zoning ordinance;
(b) the termination of all nonconforming uses,
except billboards, by providing a formula establishing a reasonable time period during which
the owner can recover or amortize the amount of
his investment in the nonconforming use, if any;
and
(c) the termination of a billboard that is a nonconforming use by acquiring the billboard and
associated property rights through:
(i) gift;
(ii) purchase;
(iii) agreement;
(iv) exchange; or
(v) eminent domain.
(3) If a municipality prevents a billboard company
from maintaining, repairing, or restoring a billboard
structure damaged by casualty, act of God, or vandalism, the municipality's actions constitute initiation of
acquisition by eminent domain under Subsection
(2XcXv).
(4) Notwithstanding Subsections (2) and (3), a legislative body may remove a billboard without providing compensation if, after providing the owner with
reasonable notice of proceedings and an opportunity
for a hearing, the legislative body finds that:
(a) the applicant for a permit intentionally
made a false or misleading statement in his application;
(b) the billboard is unsafe;
(c) the billboard is in a n unreasonable state of
repair; or
(d) the billboard h a s been abandoned for a t
least 12 months.
(5) A municipality may terminate the nonconforming status of school district property when the property ceases to be used for school district purposes.
1903

PART 5
RESIDENTIAL FACILITIES FOR ELDERLY
10-9-501. Residential facilities for elderly persons.
(1) (a) A residential facility for elderly persons
may not operate as a business.
(b) A residential facility for elderly persons
shall:
(i) be owned by one of the residents or by
an immediate family member of one of the
residents or be a facility for which the title
has been placed in trust for a resident;
(ii) be consistent with existing zoning of
the desired location; and
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(iii) be occupied on a 24-hour-per-day basis by eight or fewer elderly persons in a
family-type arrangement.
(2) A residential facility for elderly persons may
not be considered a business because a fee is charged
for food or for actual and necessary costs of operation
and maintenance of the facility.
1992
10-9-502. Municipal ordinances governing elderly residential facilities.
(1) Each municipality shall adopt ordinances that
establish that a residential facility for elderly persons
is a permitted use in any area where residential
dwellings are allowed, except an area zoned to permit
exclusively single-family dwellings.
(2) The ordinances shall establish a permit process
that may require only that:
(a) the facility meet all applicable building,
safety, zoning, and health ordinances applicable
to similar dwellings;
(b) adequate off-street parking space be provided;
(c) the facility be capable of use as a residential facility for elderly persons without structural
or landscaping alterations that would change the
structure's residential character;
(d) no residential facility for elderly persons be
established within three-quarters mile of another
residential facility for elderly persons or residential facility for handicapped persons, as defined
by Section 10-9-103;
(e) no person being treated for alcoholism or
drug abuse be placed in a residential facility for
elderly persons; and
(f) placement in a residential facility for
elderly persons be on a strictly voluntary basis
and not a part of, or in lieu of, confinement, rehabilitation, or treatment in a correctional facility.
1991

10-9-503. Municipal approval of elderly residential facilities.
(1) (a) Upon application for a permit to establish a
residential facility for elderly persons in any area
where residential dwellings are allowed, except
an area zoned to permit exclusively single-family
dwellings, the municipality may decide only
whether or not the residential facility for elderly
persons conforms to ordinances adopted by the
municipality under this part.
(b) If the municipality determines that the residential facility for elderly persons complies with
the ordinances, it shall grant the requested permit to that facility.
(2) The use granted and permitted by this section
is nontransferable and terminates if the structure is
devoted to a use other than a residential facility for
elderly persons or if the structure fails to comply with
the ordinances adopted under this part.
(3) If a municipality has not adopted ordinances
under this part at the time an application for a permit to establish a residential facility for elderly persons is made, the municipality shall grant the permit
if it is established that the criteria set forth in this
part have been met by the facility.
1991
10-9-504. Elderly residential facilities in areas
toned exclusively for single-family
dwellings.

(1) For purposes of this section:
(a) no person who is being treated for alcoholism or drug abuse may be placed in a residential
facility for elderly persons; and

10-9-601

CITIES AND TOWNS

(b) placement in a residential facility for
elderly persons shall be on a strictly voluntary
basis and may not be a part of, or in lieu of, confinement, rehabilitation, or treatment in a correctionaJ institution(2) Subject to the granting of a conditional use permit, a residential facility for elderly persons shall be
allowed in any municipal zoning district that is zoned
to permit exclusively single-family dwelling use, if
that facility:
(a) conforms to all applicable health, safety,
zoning, and building codes;
(b) is capable of use as a residential facility for
elderly persons without structural or landscaping
alterations that would change the structure's residential character; and
(c) conforms to the municipality's criteria,
adopted by ordinance, governing the location of
residential facilities for elderly persons in areas
zoned to permit exclusively single-family dwellings.
(3) A municipality may, by ordinance, provide that
no residential facility for elderly persons be established within three-quarters mile of another existing
residential facility for elderly persons or residential
facility for handicapped persons, as defined by Section 10-9-103.
(4) The use granted and permitted by this section
is nontransferable and terminates if the structure is
devoted to a use other than as a residential facility
for elderly persons or if the structure fails to comply
with applicable health, safety, and building codes.
(5) (a) Municipal ordinances shall prohibit discrimination against elderly persons and against
residential facilities for elderly persons.
(b) The decision of a municipality regarding
the application for a permit by a residential facility for elderly persons must be based on legitimate land use criteria and may not be based on
the age of the facility's residents.
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10-9-002. Municipal ordinances
governing
handicapped residential facilities.
(1) Each municipality shall adopt ordinances that
establish that a residential facility for handicapped
persons is a permitted use in any area where residential dwellings are allowed, except an area zoned to
permit exclusively single-family dwellings.
(2) Those ordinances shall establish a permit process that may require only that:
(a) the facility meet all municipal building,
safety, and health ordinances applicable to similar dwellings;
(b) the operator of the facility provide assurances that the residents of the facility will be
properly supervised on a 24-hour basis;
(c) the operator of the facility establish a municipal advisory committee through which all
complaints and concerns of neighbors may be addressed;
(d) the operator of the facility provide adequate off-street parking space;
(e) the facility be capable of use as a residential facility for handicapped persons without
structural or landscaping alterations that would
change the structure's residential character;
(f) no residential facility for handicapped persons be established or maintained within threequarters mile of another residential facility for
handicapped persons;
(g) no person being treated for alcoholism or
drug abuse be placed in a residential facility for
handicapped persons;
(h) no person who is violent be placed in a residential facility for handicapped persons; and
(i) placement in a residential facility for handicapped persons be on a strictly voluntary basis
and not a part of, or in lieu of, confinement, rehabilitation, or treatment in a correctional facility.
1991

10-9-603. Municipal approval of handicapped
residential facilities.
(1) (a) Upon application for a permit to establish a
(6) The requirements of this section that a residenresidential facility for handicapped persons in
tial facility for elderly persons obtain a conditional
any area where residential dwellings are aluse permit or other permit do not apply if the facility
lowed, except an area zoned to permit exclusively
meets the requirements of existing zoning ordinances
single-family dwellings, the municipality may
that allow a specified number of unrelated persons to
decide only whether or not the residential facility
live together.
1M2
for handicapped persons conforms to ordinances
adopted by the municipality under this part.
(b) If the municipality determines that the resPART 6
idential facility for handicapped persons is in
compliance with those ordinances, it shall grant
RESIDENTIAL FACILITIES FOR
the requested permit to that facility.
HANDICAPPED
(2) The use granted and permitted by this section
10-9-601. Residential facility for handicapped is nontransferable and terminates if the structure is
devoted to a use other than as a residential facility
persons.
for handicapped persons or if the structure fails to
( D A residential facility for handicapped persons comply with the ordinances adopted under this part.
shall be consistent with existing zoning of the desired
(3) If a municipality has not adopted ordinances
location.
under this part at the time an application for a per(2) A residential facility for handicapped persons mit to establish a residential facility for handicapped
shall:
persons is made, the municipality shall grant the per(a) be occupied on a 24-hour-per-day basis by mit if it is established that the criteria set forth in
eight or fewer handicapped persons in a family- this part have been met by the facility.
MM
type arrangement under the supervision of a
10-9-604. Handicapped residential facilities in
house family or manager;
areas zoned exclusively for single-fam(b) conform to all applicable standards and reily dwellings.
quirements of the Department of Human Ser(1) For purposes of this section:
vices; and
(a) no person who is being treated for alcohol(c) be operated by or operated under contract
ism or drug abuse may be placed in a residential
with that department.
iwi
facility for handicapped persons;
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(b) no person who is violent may be placed in a
residential facility for handicapped persons; and
(c) placement in a residential facility for handicapped persons shall be on a strictly voluntary
basis and may not be a part of, or in lieu of confinement, rehabilitation, or treatment in a correctional institution.
(2) Subject to the granting of a conditional use permit, a residential facility for handicapped persons
shall be allowed in any municipal zoning district that
is zoned to permit exclusively single-family dwelling
use, if that facility:
(a) conforms to all applicable health, safety,
and building codes;
(b) is capable of use as a residential facility for
handicapped persons without structural or landscaping alterations that would change the structure's residential character; and
(c) conforms to the municipality's criteria,
adopted by ordinance, governing residential facilities for handicapped persons in areas zoned to
permit exclusively single-family dwellings.
(3) A municipality may, by ordinance, provide that
no residential facility for handicapped persons be established or maintained within three-quarters mile of
another existing residential facility for handicapped
persons.
(4) The use granted and permitted by this subsection is nontransferable and terminates if the structure is devoted to a use other than as a residential
facility for handicapped persons or, if the structure
fails to comply with applicable health, safety, and
building codes.
(5) (a) Municipal ordinances shall prohibit discrimination against handicapped persons and
against residential facilities for handicapped persons.
(b) The decision of a municipality regarding
the application for a permit by a residential facility for handicapped persons must be based on legitimate land use criteria, and may not be based
on the handicapping conditions of the facility's
residents.
imi
PART 7
BOARD OF ADJUSTMENT
10-9-701. Board of adjustment — Appointment
— Term — Vacancy.
(1) In order to provide for just and fair treatment in
the administration of local zoning ordinances, and to
ensure that substantial justice is done, each municipality adopting a zoning ordinance shall appoint a
board of adjustment to exercise the powers and duties
provided in this part
(2) (a) The board of adjustment shall consist of five
members and whatever alternate members that
the chief executive officer considers appropriate.
(b) The chief executive officer shall appoint
the members and alternate members with the
advice and consent of the legislative body for a
term of five years.
(c) The chief executive officer shall appoint
members of the first board of adjustment to terms
so that the term of one member expires each
year.
(3) (a) No more than two alternate members may
sit at any meeting of the board of adjustment at
one time.
(b) The legislative body shall make rules establishing a procedure for alternate members to

10-9-703

serve in the absence of members of the board of
adjustment.
(4) (a) The chief executive may remove any member of the board of adjustment for cause if written
charges are filed against the member with the
chief executive.
(b) The chief executive shall provide the member with a public hearing if he requests one.
(5) (a) The chief executive officer with the advice
and consent of the legislative body shall fill any
vacancy.
(b) The person appointed shall serve for the
unexpired term of the member or alternate member whose office is vacant.
ISM
10-9-702. Organization — Procedures.
(1) The board of adjustment shall:
(a) organize and elect a chairperson; and
(b) adopt rules that comply with any ordinance
adopted by the legislative body.
(2) The board of adjustment shall meet at the call
of the chairperson and at any other times that the
board of adjustment determines.
(3) The chairperson, or in the absence of the chairperson, the acting chairperson, may administer oaths
and compel the attendance of witnesses.
(4) (a) All meetings of the board of adjustment
shall comply with the requirements of Title 52,
Chapter 4, Open and Public Meetings.
(b) The board of adjustment shall:
(i) keep minutes of its proceedings, showing the vote of each member upon each question, or if absent or failing to vote, indicating
that fact; and
(ii) keep records of its examinations and
other official actions.
(c) The board of adjustment may, but is not
required to, have its proceedings contemporaneously transcribed by a court reporter or a tape
recorder.
(d) The board of adjustment shall file its
records in the office of the board of adjustment.
(e) All records in the office of the board of adjustment are public records.
(5) The concurring vote of three members of the
board of adjustment is necessary to reverse any order,
requirement, decision, or determination of any administrative official or agency or to decide in favor of
the appellant.
(6) Decisions of the board of adjustment become effective at the meeting in which the decision is made,
unless a different time is designated in the board's
rules or at the time the decision is made.
(7) The legislative body may fix per diem compensation for the members of the board of adjustment
based on necessary and reasonable expenses and on
meetings actually attended.
ltss
10-9-703. Powers and duties.
(1) The board of adjustment shall hear and decide:
(a) appeals from zoning decisions applying the
zoning ordinance;
(b) special exceptions to the terms of the zoning ordinance; and
(c) variancesfromthe terms of the zoning ordinance.
(2) The board of adjustment may make determinations regarding the existence, expansion, or modification of nonconforming uses if that authority is delegated to them by the legislative body.
isw
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10-9-704. Appeals.
(1) (a) (i) The applicant or any other person or entity adversely affected by a decision administering or interpreting a zoning ordinance
may appeal that decision applying the zoning ordinance by alleging that there is error
in any order, requirement, decision, or determination made by an official in the administration or interpretation of the zoning ordinance.
(ii) The legislative body shall enact an ordinance establishing a reasonable time for
appeal to the board of decisions administering or interpreting a zoning ordinance,
(b) Any officer, department, board, or bureau
of a municipality affected by the grant or refusal
of a building permit or by any other decisions of
the administrative officer in the administration
or interpretation of the zoning ordinance may appeal any decision to the board of adjustment.
(2) The board of adjustment shall hear and decide
appeals from planning commission decisions regarding conditional use permits unless the zoning ordinance designates another body to hear conditional
use permit appeals.
(3) The person or entity making the appeal has the
burden of proving that an error has been made.
(4) (a) Only zoning decisions applying the zoning
ordinance may be appealed to the board of adjustment.
(b) A person may not appeal, and the board of
adjustment may not consider, any zoning ordinance amendments.
(5) Appeals may not be used to waive or modify the
terms or requirements of the zoning ordinance, ltas
10-9-705. Routine and uncontested matters.
(1) (a) With the consent of the legislative body, the
chief executive officer may appoint an administrative officer to decide routine and uncontested
matters before the board of adjustment.
(b) The board of adjustment shall:
(i) designate which matters may be decided by the administrative officer, and
(ii) establish guidelines for the administrative officer to comply with in making decisions.
(2) Any person affected by a decision of the administrative officer may appeal the decision to the board
of adjustment as provided in this part.
is**
10-9-706. Special exceptions.
(1) In enacting the zoning ordinance, the legislative body may:
(a) provide for special exceptions; and
(b) grant jurisdiction to the board of adjustment to hear and decide some or all special exceptions.
(2) The board of adjustment may hear and decide
special exceptions only if authorized to do so by the
zoning ordinance and based only on the standards
contained in the zoning ordinance.
(3) The legislative body may provide that conditional use permits be treated as special exceptions in
the zoning ordinance.
IMI
10-9-707. Variances.
(1) Any person or entity desiring a waiver or modification of the requirements of the zoning ordinance
as applied to a parcel of property that he owns, leases,
or in which he holds some other beneficial interest
may apply to the board of adjustment for a variance
from the terms of the zoning ordinance.

370

(2) (a) The board of adjustment may grant a variance only if:
(i) literal enforcement of the zoning ordinance would cause an unreasonable hardship for the applicant that is not necessary to
carry out the general purpose of the zoning
ordinance;
(ii) there are special circumstances attached to the property that do not generally
apply to other properties in the same district;
(iii) granting the variance is essential to
the enjoyment of a substantial property right
possessed by other property in the same district;
(iv) the variance will not substantially affect the general plan and will not be contrary
to the public interest; and
(v) the spirit of the zoning ordinance is observed and substantial justice done.
(b) (i) In determining whether or not enforcement of the zoning ordinance would cause
unreasonable hardship under Subsection
(2)(a), the board of adjustment may not find
an unreasonable hardship unless the alleged
hardship:
(A) is located on or associated with
the property for which the variance is
sought; and
(B) comes from circumstances peculiar to the property, not from conditions
that are general to the neighborhood.
(ii) In determining whether or not enforcement of the zoning ordinance would cause
unreasonable hardship under Subsection
(2)(a), the board of adjustment may not find
an unreasonable hardship if the hardship is
self-imposed or economic.
(c) In determining whether or not there are
special circumstances attached to the property
under Subsection (2)(a), the board of adjustment
may find that special circumstances exist only if
the special circumstances:
(i) relate to the hardship complained of;
and
(ii) deprive the property of privileges
granted to other properties in the same district.
(3) The applicant shall bear the burden of proving
that all of the conditions justifying a variance have
been met.
(4) Variances run with the land.
(5) The board of adjustment and any other body
may not grant use variances.
(6) In granting a variance, the board of adjustment
may impose additional requirements on the applicant
that will:
(a) mitigate any harmful affects of the variance; or
(b) serve the purpose of the standard or requirement that is waived or modified.
iws
10-9-708. District court review of board of adjustment decision.
(1) Any person adversely affected by any decision
of a board of adjustment may petition the district
court for a review of the decision.
(2) In the petition, the plaintiff may only allege
that the board of adjustment's decision was arbitrary,
capricious, or illegal.
(3) The petition is barred unless it is filed within
30 days after the board of adjustment's decision is
final.
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(4) (a) The board of adjustment shall transmit to
the reviewing court the record of its proceedings
including its minutes, findings, orders and, if
available, a true and correct transcript of its proceedings.
(b) If the proceeding was tape recorded, a transcript of that tape recording is a true and correct
transcript for purposes of this subsection.
(5) (a) (i) If there is a record, the district court's
review is limited to the record provided by
the board of adjustment.
(ii) The court may not accept or consider
any evidence outside the board of adjustment's record unless that evidence was offered to the board of adjustment and the
court determines that it was improperly excluded by the board of adjustment,
(b) If there is no record, the court may call witnesses and take evidence.
(6) The court shall affirm the decision of the board
of adjustment if the decision is supported by substantial evidence in the record.
(7) (a) The filing of a petition does not stay the
decision of the board of adjustment.
(b) (i) Before filing the petition, the aggrieved
party may petition the board of adjustment
to stay its decision.
(ii) Upon receipt of a petition to stay, the
board of adjustment may order its decision
stayed pending district court review if the
board of adjustment finds it to be in the best
interest of the municipality.
(iii) After the petition is filed the petitioner may seek an injunction staying the
board of adjustment's decision.
ltti
PART 8
SUBDIVISIONS
10-9-801. Enactment of subdivision ordinance.
The legislative body of any municipality may enact
a subdivision ordinance requiring that a subdivision
plat comply with the provisions of the subdivision
ordinance and be approved as required by this part
before:
(1) it may be filed or recorded in the county
recorder's office; and
(2) lots may be sold.
1992
10-9-802. Preparation — Adoption.
(1) The planning commission shall:
(a) prepare and recommend a proposed subdivision ordinance to the legislative body that regulates the subdivision of land in the municipality;
(b) hold a public hearing on the proposed subdivision ordinance before making its final recommendation to the legislative body; and
(c) provide reasonable notice of the public
hearing at least 14 days before the date of the
hearing.
(2) The legislative body shall:
(a) hold a public hearing on the proposed subdivision ordinance recommended to it by the
planning commission; and
(b) provide reasonable notice of the public
hearing at least 14 days before the date of the
hearing.
(3) After the public hearing, the legislative body
may:
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(a) adopt the subdivision ordinance as proposed;
(b) amend the subdivision ordinance and adopt
or reject it as amended; or
<c) reject the ordinance.
iltt
10-9-803. Amendments to subdivision ordinance.
(1) The legislative body may amend the provisions
of the subdivision ordinance if the proposed amendment was proposed by or submitted to the planning
commission for its approval, disapproval, or suggestions.
(2) The legislative body and the planning commission shall comply with the procedures contained in
Section 10-9-802 in adopting an amendment to the
subdivision ordinance.
iwi
10-9-804. Maps and plats required.
(1) Whenever any lands are laid out and platted,
the owner of those lands shall cause an accurate map
or plat to be made of them that sets forth and describes:
(a) all the parcels of ground laid out and platted, by their boundaries, course, and extent, and
whether they are intended for streets or other
public uses, together with any areas that are reserved for public purposes; and
(b) all blocks and lots intended for sale, by
numbers, and their precise length and width.
(2) (a) The owner of the land shall acknowledge
the map or plat before an officer authorized by
law to take the acknowledgement of conveyances
of real estate.
(b) The surveyor making the map or plat shall
certify it.
(c) The legislative body shall approve the map
or plat as provided in this part.
(3) After the map or plat has been acknowledged,
certified, and approved, the owner of the land shall
file and record it in the county recorder's office in the
county in which the lands platted and laid out are
situated.
IMI
10-9-805. Subdivision approval procedure.
( D A person may not file or record a plat of a subdivision of land in the county recorder's office unless a
recommendation has been received from the planning
commission and:
(a) it has been approved by:
(i) the legislative body; or
(ii) other officers that the legislative body
designates in an ordinance; and
(b) the approvals are entered in writing on the
plat by the mayor or chairperson of the legislative body or by the other officers designated in
the ordinance.
(2) In municipalities under the council-mayor form
of government, Section 10-3-1219.5 governs.
ists
10-9-806. Exemptions from plat requirement
(1) In subdivisions of less than ten lots, land may
be sold by metes and bounds, without the necessity of
recording a plat if:
(a) a recommendaujn has been received from
the planning commission;
(b) the subdivision has been approved by:
(i) the legislative body; or
(ii) other officers that the legislative body
designates in an ordinance;
(c) the subdivision is not traversed by the
mapped lines of a proposed street as shown in the
general plan and does not require the dedication
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of any land for street or other public purposes;
and
(d) if the subdivision is located in a zoned area,
each lot in the subdivision meets the frontage,
width, and area requirements of the zoning ordinance or has been granted a variance from those
requirements by the board of adjustment.
(2) In municipalities under the council-mayor form
of government, Section 10-3-1219.5 governs.
1992
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the county assessor of the county in which the land is
located.
(2) If the proposed change involves the vacation,
alteration, or amendment of a street, the legislative
body shall give notice of the date, place, and time of
the hearing by:
(a) mailing notice as required in Subsection
(1); and
(b) either:
(i) publishing the notice once a week for
10-9-807. Dedication of streets.
four consecutive weeks before the hearing in
(1) Maps and plats, when made, acknowledged,
a newspaper of general circulation in the
filed, and recorded according to the procedures specimunicipality in which the land subject to the
fied in this part, operate as a dedication of all streets
petition is located; or
and other public places, and vest the fee of those par(ii) if there is no newspaper of general circels of land in the municipality for the public for the
culation in the municipality, post the notice
uses named or intended in those maps or plats.
for four consecutive weeks before the hear(2) The dedication established by this section does
ing in three public places in that municipalnot impose liability upon the municipality for streets
ity.
1991
and other public places that are dedicated in this
manner but unimproved.
iwi 10-9-810. G r o u n d s for v a c a t i n g o r changing a
plat
(1) (a) Within 30 days after the public hearing re10-9-808. Vacating or changing a subdivision
quired by this part, the legislative body shall
plat
consider the petition.
(1) (a) The governing body of a municipality may,
(b) If the legislative body is satisfied that neiwith or without a petition, consider any proposed
ther the public nor any person will be materially
vacation, alteration, or amendment of a subdiviinjured by the proposed vacation, alteration, or
sion plat, any portion of a subdivision plat, or any
amendment, and that there is good cause for the
street, lot, or alley contained in a subdivision
vacation, alteration, or amendment, the legislaplat at a public hearing.
tive body, by ordinance, may vacate, alter, or
(b) If a petition is filed, the governing body
amend the plat, any portion of the plat, or any
shall hold the public hearing within 45 days after
street or lot.
it is filed.
(c) The legislative body shall ensure that the
(2) Any fee owner, as shown on the last county asvacation, alteration, or amendment is recorded in
sessment rolls, of land within the subdivision that
the office of the county recorder in which the land
has been laid out and platted as provided in this part
is located.
may, in writing, petition the legislative body to have
(2) An aggrieved party may appeal the legislative
the plat, any portion of it, or any street or lot contained in it, vacated, altered, or amended as provided body's decision to district court as provided in Section
10-9-1001.
1991
in this section.
(3) A petition to vacate, alter, or amend a n entire 10-9-811. Penalties.
plat, a portion of a plat, or a street or lot contained in
(1) (a) Any county recorder who files or records a
a plat shall include:
plat of a subdivision without the approvals re(a) the name and address of all owners of
quired by this part is guilty of a misdemeanor.
record of the land contained in the entire plat;
(b) Any plat of a subdivision filed or recorded
(b) the name and address of all owners of
without the approvals required by this part is
record of land adjacent to any street that is provoid.
posed to be vacated, altered, or amended; and
(2) (a) Any owner or agent of the owner of any
(c) t h e signature of each of these owners who
land located in a subdivision as defined in this
consents to the petition.
part who transfers or sells any land in that subdi(4) (a) Petitions that lack the consent of all owners
vision before a plan or plat of the subdivision has
referred to in Subsection (3) may not be schedbeen approved and recorded as required in this
uled for consideration a t a public hearing before
part is guilty of a violation of this part for each
the legislative body until the notice required by
lot or parcel transferred or sold.
this part is given.
(b) The description by metes and bounds in the
(b) The petitioner shall pay the cost of the noinstrument of transfer or other documents used
tice.
in the process of selling or transferring does not
(5) When the legislative body proposes to vacate,
exempt the transaction from a violation or from
alter, or amend a subdivision plat, or any street or lot
the penalties or remedies provided in this part.
1991
contained in a subdivision plat, they shall consider
the issue at a public hearing after giving the notice
required by this part.
its1
PART 9
10-9-809. Notice of hearing for plat change.
SOLAR E N E R G Y A C C E S S
(1) The legislative body shall give notice of the
date, place, and time of a hearing before them to con- 10-9-901. Restrictions for solar and other energy devices.
sider a vacation, alteration, or amendment without a
(1) The legislative body, in order to protect and enpetition or to consider any petition that does not include the consent of all land owners as required by sure access to sunlight for solar energy devices, may
Section 10-9-808 by mailing the notice of hearing to adopt regulations governing legislative subdivision
all owners referred to in Section 10-9-808, addressed development plans that relate to the use of restrictive
to their mailing addresses appearing on the rolls of covenants or solar easements, height restrictions,
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side yard and setback requirements, street and building orientation and width requirements, height and
location of vegetation with respect to property boundary lines, and other permissible forms of land use
controls.
(2) The legislative body may refuse to approve or
renew any plat or subdivision plan, or dedication of
any street or other ground, if the deed restrictions,
covenants, or similar binding agreements running
with the land for the lots or parcels covered by the
plat or subdivision prohibit or have the effect of prohibiting reasonably sited and designed solar collectors, clotheslines, or other energy devices based on
renewable resources from being installed on buildings erected on lots or parcels covered by the plat or
subdivision.
1991
PART 10
APPEALS AND ENFORCEMENT
10-9-1001. Appeals.
(1) No person may challenge in district court a municipality's land use decisions made under this chapter or under the regulation made under authority of
this chapter until that person has exhausted his administrative remedies.
(2) Any person adversely affected by any decision
made in the exercise of the provisions of this chapter
may file a petition for review of the decision with the
district court within 30 days after the local decision is
rendered.
(3) The courts shall:
(a) presume that land use decisions and regulations are valid; and
(b) determine only whether or not the decision
is arbitrary, capricious, or illegal.
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10-9-1002. Enforcement
(1) (a) A municipality or any owner of real estate
within the municipality in which violations of
this chapter or ordinances enacted under the authority of this chapter occur or are about to occur
may, in addition to other remedies provided by
law, institute:
(i) injunctions, mandamus, abatement, or
any other appropriate actions; or
(ii) proceedings to prevent, enjoin, abate,
or remove the unlawful building, use, or act.
(b) A municipality need only establish the violation to obtain the injunction.
(2) (a) The municipality may enforce the ordinance by withholding building permits.
(b) It is unlawful to erect, construct, reconstruct, alter, or change the use of any building or
other structure within a municipality without
approval of a building permit.
(c) The municipality may not issue a building
permit unless the plans of and for the proposed
erection, construction, reconstruction, alteration,
or use fully conform to all regulations then in
effect.
IWI
10-9-1003. Penalties.
(1) The municipal legislative body may, by ordinance, establish civil penalties for violations of any of
the provisions of this chapter or of any ordinances
adopted under the authority of this chapter.
(2) Violation of any of the provisions of this chapter or of any ordinances adopted under the authority
of this chapter are punishable as a class C misdemeanor upon conviction either:
(a) as a class C misdemeanor; or
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(b) by imposing the appropriate civil penalty
adopted under the authority of this section. 1W2
CHAPTER 10
CITIES OF FIRST AND SECOND CLASS
(Repealed by Laws 1961, ch. 24, § 2; 1977, ch.
48, § 1; 1979, ch. 31, § 1;
1988, ch. 169, § 66.)
10-10-1 to 10-10-75.

Repealed.

CHAPTER 11
INSPECTION AND CLEANING
Section
10-11-1.
10-11-2.
10-11-3.
10-11-4.

Abatement of weeds, garbage, refuse
and unsightly objects.
Notice to property owners.
Neglect of property owners — Removal
by city — Costs of removal.
Costs of removal to be included in tax
notice.

10-11-1. Abatement of weeds, garbage, refuse
and unsightly objects.
The city commissioners of cities of the first and
second class and the city councils of the cities of the
third class, and the board of trustees of towns, may
designate, and regulate the abatement of, injurious
and noxious weeds, garbage, refuse or any unsightly
or deleterious objects or structures, and may appoint
a city inspector for the purpose of carrying out the
provisions of this chapter.
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10-11-2. Notice to property owners.
It shall be the duty of such city inspector to make
careful examination and investigation, as may be
provided by ordinance, of the growth and spread of
such injurious and noxious weeds, and of garbage,
refuse or unsightly or deleterious objects or structures; and it shall be his duty to ascertain the names
of the owners and descriptions of the premises where
such weeds, garbage, refuse, objects or structures
exist, and to serve notice in writing upon the owner
or occupant of such land, either personally or by mailing notice, postage prepaid, addressed to the owner or
occupant at the last known post-office address as disclosed by the records of the county assessor, requiring
such owner or occupant, as the case may be, to eradicate, or destroy and remove, the same within such
time as the inspector may designate, which shall not
be less than ten days from the date of service of such
notice. One notice shall be deemed sufficient on any
lot or parcel of property for the entire season of weed
growth during that year. The inspector shall make
proof of service of such notice under oath, and file the
same in the office of the county treasurer.
1S63
10-11-3. Neglect of property owners — Removal
by city — Costs of removal.
If any owner or occupant of lands described in such
notice shall fail or neglect to eradicate, or destroy and
remove, such weeds, garbage, refuse, object or structure upon the premises in accordance with such notice, it shall be the duty of the inspector, at the expense of the municipality, to employ necessary assistance and cause such weeds, garbage, refuse, objects
or structures to be removed or destroyed. He shall
prepare an itemized statement of all expenses incurred in the removal and destruction of same and
shall mail a copy thereof to the owner demanding
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PART 1
GENERAL PROVISIONS

17-27-101. Short tide.
This chapter shall be known as the "County Land
Use Development and Management Act."
ltfi
17-27-102. Purpose.
To accomplish the purpose of this chapter, and in
order to provide for the health, safety, and welfare,
and promote the prosperity, improve the morals,
peace and good order, comfort, convenience, and aesthetics of the county and its present and future inhabitants and businesses, to protect the tax base, secure
economy in governmental expenditures, foster the
state's agricultural and other industries, protect both
urban and nonurban development, and to protect
property values, counties may enact all ordinances,
resolutions, and rules that they consider necessary
for the use and development of land within the
county, including ordinances, resolutions, and rules
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governing uses, density, open spaces, structures,
buildings, energy-efficiency, light and air, air quality, transportation and public or alternative transportation, infrastructure, public facilities, vegetation,
and trees and landscaping, unless those ordinances,
resolutions, or rules are expressly prohibited by law.
1992

17-27-103. Definitions — Notice.
(1) As used in this chapter:
(a) "Billboard" means a freestanding ground
sign located on industrial, commercial, or residential property if the sign is designed or intended to direct attention to a business, product,
or service that is not sold, offered, or existing on
the property where the sign is located.
(b) "Chief executive officer" means the county
executive, or if the county has adopted an alternative form of government, the official who exercises the executive powers.
(c) "Conditional use" means a land use that,
because of its unique characteristics or potential
impact on the county, surrounding neighbors, or
adjacent land uses, may not be compatible in
some areas or may be compatible only if certain
conditions are required that mitigate or eliminate the detrimental impacts.
(d) "County" means the unincorporated area of
the county.
(e) "Elderly person" means a person who is 60
years old or older, who desires or needs to live
with other elderly persons in a group setting, but
who is capable of living independently.
(f) (i) "General plan" means a document that a
county adopts that sets forth general guidelines for proposed future development of the
land within the county, as set forth in Sections 17-27-301 and 17-27-302.
(ii) "General plan" includes what is also
commonly referred to as a "master plan."
(g) "Handicapped person" means a person who:
(i) has a severe, chronic disability attributable to a mental or physical impairment,
or to a combination of mental and physical
impairments, that is likely to continue indefinitely and that results in a substantial functional limitation in three or more of the following areas of major life activity:
(A) capacity for independent living;
(B) economic self-sufficiency;
(C) learning;
(D) mobility;
(£) receptive and expressive language;
(F) self-care; and
(G) self-direction; and
(ii) requires a combination or sequence of
special interdisciplinary or generic care,
treatment, or other services that are individually planned and coordinated to allow the
person to function in, and contribute to, a
residential neighborhood.
(h) "Legislative body" means the county legislative body, or for a county that has adopted an
alternative form of government, the body exercising legislative powers.
(i) "Municipality" means a city or town.
<j) "Nonconforming structure" means a structure that:
(i) legally existed before its current zoning
designation; and
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(ii) because of subsequent zoning changes,
does not conform with the zoning regulation's setback, height restrictions, or other
regulations that govern the structure,
(k) "Nonconforming use" means a use of land
that:
(i) legally existed before its current zoning
designation;
(ii) has been maintained continuously
since the time the zoning regulation governing the land changed; and
(iii) because
of
subsequent
zoning
changes, does not conform with the zoning
regulations that now govern the land.
(1) "Official map" means a map of proposed
streets that has the legal effect of prohibiting development of the property until the county develops the proposed street,
(m) (i) "Residential facility for elderly persons" means a single-family or multiple-family dwelling unit that meets the requirements of Part 5 and any ordinance adopted
under authority of that part.
(ii) "Residential facility for elderly persons" does not include a health care facility
as defined by Section 26-21-2.
(n) "Residential facility for handicapped persons" means a single-family or multiple-family
dwelling unit that meets the requirements of
Part 6 and any ordinance adopted under authority of that part.
(o) "Special district" means all entities established under the authority of Title 17A and any
other governmental or quasi-governmental entity that is not a county, municipality, school district, or unit of the state.
(p) "Street" means public rights-of-way, including highways, avenues, boulevards, parkways, roads, lanes, walks, alleys, viaducts, subways, tunnels, bridges, public easements, and
other ways,
(q) (i) "Subdivision" means any land that is
divided, resubdivided or proposed to be divided into two or more lots, parcels, sites,
units, plots, or other division of land for the
purpose, whether immediate or future, for
offer, sale, lease, or development either on
the installment plan or upon any and all
other plans, terms, and conditions.
(ii) "Subdivision" includes the division or
development of land whether by deed, metes
and bounds description, devise and testacy,
lease, map, plat, or other recorded instrument.
(iii) "Subdivision" does not include a bona
fide division or partition of agricultural land
for agricultural purposes or of commercial,
manufacturing, or industrial land for commercial, manufacturing, or industrial purposes.
(r) "Unincorporated" means the area outside of
the incorporated boundaries of cities and towns.
(2) (a) A county meets the requirements of reasonable notice required by this chapter if it:
(i) posts notice of the hearing or meeting
in at least three public places within the jurisdiction and publishes notice of the hearing
or meeting in a newspaper of general circulation in the jurisdiction, if one is available; or
(ii) gives actual notice of the hearing or
meeting.
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(b) A county legislative body m a y e n a c t a n ord i n a n c e e s t a b l i s h i n g s t r i c t e r notice r e q u i r e m e n t s
t h a n those r e q u i r e d by t h i s subsection.
(cY (i) Proof t h a t one of t h e two forms of notice
a u t h o r i z e d by t h i s subsection w a s given is
p r i m a facie evidence t h a t notice w a s prope r l y given.
(iU I f notice given u n d e r a u t h o r i t y of t h i s
section is not challenged a s provided in Section 17-27-1001 w i t h i n 30 d a y s from t h e d a t e
of t h e m e e t i n g for which t h e notice w a s
given, t h e notice is considered a d e q u a t e a n d
proper.
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17-27-104. Stricter requirements.
(1) Except as provided in Subsection (2), counties
may enact ordinances imposing stricter requirements
or higher standards than are required by this chapter.
(2) A county may not impose stricter requirements
or higher standards than are required by:
(a) Section 17-27-105;
(b) Part 5, Residential Facilities for Elderly
Persons; and
(c) P a r t 6, R e s i d e n t i a l Facilities for H a n d i capped P e r s o n s .
1992

17-27-105. P r o p e r t y owned by other government units — Effect of land use and
development ordinances.
(1) (a) Each county, municipality, school district,
special district, and political subdivision of Utah
shall conform to the land use and development
ordinances of any county when installing, constructing, operating, or otherwise using any
area, land, or building situated within that
county only in a manner or for a purpose that
conforms to that county's ordinances.
(b) In addition to any other remedies provided
by law, when a county's land use and development ordinances are being violated or about to be
violated by another political subdivision, that
county may institute injunction, mandamus,
abatement, or other appropriate action or proceeding to prevent, enjoin, abate, or remove the
improper installation, improvement, or use.
(2) A school district is subject to a county's land use
regulations under this chapter, except that a county
may not:
(a) impose requirements for landscaping, fencing, aesthetic considerations, construction
methods or materials, building codes, building
use for educational purposes, or the placement or
use of temporary classroom facilities on school
property;
(b) require a school district to participate in
the cost of any roadway or sidewalk not reasonably necessary for the safety of school children
and not located on or contiguous to school property, unless the roadway or sidewalk is required
to connect an otherwise isolated school site to an
existing roadway;
(c) require a district to pay fees not authorized
by this section;
(d) provide for inspection of school construction or assess a fee or other charges for inspection, unless neither the school district nor the
state superintendent has provided for inspection
by an inspector, other than the project architect
or contractor, who is qualified under criteria established by the state superintendent with the

approval of the state building board and state
fire marshal;
(e) require a school district to pay any impact
fee for an improvement project that is not reasonably related to the impact of the project upon the
need that the improvement is to address; or
(f) impose r e g u l a t i o n s upon t h e location of a
project except a s necessary to avoid u n r e a s o n a b l e
risks to h e a l t h or safety.
1992

PART 2
PLANNING COMMISSION
17-27-201. Appointment, term, vacancy, and
compensation.
(1) (a) (i) Each county may enact an ordinance establishing a planning commission.
(ii) The commission shall consist of seven
members appointed by the chief executive officer with the advice and consent of the legislative body.
(iii) Members shall serve three-year terms
and until their successors are appointed and
qualified.
(iv) Notwithstanding the provisions of
this Subsection (IMa), the chief executive
shall appoint members of the first commission so that the terms of at least two members and no more than three members expire
each year,
(b) The ordinance shall define:
(i) the mode of appointment;
(ii) the procedures for filling vacancies
and removal from office; and
(iii) other details relating to the organization and procedures of the planning commission.
(2) The legislative body may fix per diem compensation for the members of the planning commission,
based on necessary and reasonable expenses and on
meetings actually attended.
1991
17-27-202. Organization and p r o c e d u r e s .
(1) (a) The planning commission shall elect a
chairperson from its members as provided by the
ordinance establishing the planning commission.
(b) The chairperson shall serve a one-year
term.
(c) The commission may create and fill any
other necessary offices.
(2) (a) The planning commission may adopt policies and procedures for the conduct of its meetings, the processing of applications, and for any
other purposes considered necessary for the functioning of the planning commission.
(b) The legislative body may provide that
those policies and procedures be approved by the
legislative body before taking effect.
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17-27-203. Use of state data.
(1) The planning commission may obtain access to
and use any data and information held by the state or
any of its agencies:
(a) that is classified "public"; and
(b) that is classified "protected" if the planning
commission's use of the data is lawfully authorized or if the data will be used for a purpose
similar to the purpose for which it was gathered.
(2) Each state official, department, and agency

shall:

(a) make any data and information requested
by the planning commission available if authorized under the requirements of this section; and
(b) furnish any other technical assistance and
advice that they have available to planning commissions without additional cost to the county.
1991

17-27-204. Powers and duties.
The planning commission shall:
(1) prepare and recommend a general plan and
amendments to the general plan to the legislative body as provided in this chapter;
(2) recommend zoning ordinances and maps,
and amendments to zoning ordinances and maps,
to the legislative body as provided in this chapter;
(3) administer provisions of the zoning ordinance, where specifically provided for in the zoning ordinance adopted by the legislative body;
(4) recommend subdivision regulations and
amendments to those regulations to the legislative body as provided in this chapter;
(5) recommend approval or denial of subdivision applications as provided in this chapter;
(6) advise the legislative body on matters as
the legislative body directs;
(7) hear or decide any matters that the legislative body designates, including the approval or
denial of, or recommendations to approve or
deny, conditional use permits;
(8) exercise any other powers:
(a) that are necessary to enable it to perform its function; or
(b) delegated to it by the legislative body.
1991

17-27-205. Entrance upon land.
The planning commission or its authorized agents
may enter upon any land at reasonable times to make
examinations and surveys.
1992
PART 3
GENERAL PLAN
17-27-301. General plan.
(1) In order to accomplish the purposes set forth in
this chapter, each county shall prepare and adopt a
comprehensive general plan for:
(a) the present and future needs of the county;
and
(b) the growth and development of the land
within the county or any part of the county, including uses of land for urbanization, trade, industry, residential, agricultural, wildlife habitat,
and other purposes.
(2) The plan may provide for:
(a) health, general welfare, safety, energy conservation, transportation, prosperity, civic activities, aesthetics, and recreational, educational,
and cultural opportunities;
(b) the reduction of the waste of physical, financial, or human resources that result from either excessive congestion or excessive scattering
of population;
(c) the efficient and economical use, conservation, and production of the supply of:
(i) food and water; and
(ii) drainage, sanitary, and other facilities
and resources;
(d) the use of energy conservation and solar
and renewable energy resources;

(e) the protection of urban development; and
(f) the protection and promotion of air quality.
(3) The plan may define the county's local customs,
local culture, and the components necessary for the
county's economic stability.
(4) The county may determine the comprehensiveness, extent, and format of the general plan.
1994
17-27-302. Plan preparation.
(1) (a) The planning commission shall make and
recommend to the legislative body a proposed
general plan for the area within the county.
(b) (i) The plan may include planning for incorporated areas if, in the planning commission's judgment, they are related to the planning of the unincorporated territory or of the
county as a whole.
(ii) Elements of the county plan that address incorporated areas are not an official
plan or part of a municipal plan for any municipality, unless it is adopted by the municipal planning commission and the governing
body of the municipality.
(2) The general plan, with the accompanying
maps, plats, charts and descriptive and explanatory
matter, shall show the planning commission's recommendations for the development of the territory covered by the plan, and may include, among other
things:
(a) a land use element that:
(i) designates the proposed general distribution and location and extent of uses of
land for housing, business, industry, agriculture, recreation, education, public buildings
and grounds, open space, and other categories of public and private uses of land as appropriate; and
(ii) may include a statement of the standards of population density and building intensity recommended for the various land
use categories covered by the plan;
(b) a transportation and circulation element
consisting of the general location and extent of
existing and proposed freeways, arterial and collector streets, mass transit, and any other modes
of transportation that are appropriate, all correlated with the land use element of the plan;
(c) an environmental element that addresses:
(i) the protection, conservation, development, and use of natural resources, including the quality of air, forests, soils, rivers
and other waters, harbors, fisheries, wildlife,
minerals, and other natural resources; and
(ii) the reclamation of land, flood control,
prevention and control of the pollution of
streams and other waters, regulation of the
use of land on hillsides, stream channels and
other environmentally sensitive areas, the
prevention, control, and correction of the erosion of soils, protection of watersheds and
wetlands, and the mapping of known geologic hazards;
(d) a public services and facilities element
showing general plans for sewage, waste disposal, drainage, local utilities, rights-of-way,
easements, and facilities for them, police and fire
protection, and other public services;
(e) a rehabilitation, redevelopment, and conservation element consisting of plans and programs for:
(j) historic preservation; and
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(ii) the elimination of blight and for redevelopment, including housing sites, business
and industrial sites, and public building
sites;
(0 an economic element composed of appropriate studies and an economic development plan
that may include review of county revenue and
expenditures, revenue sources, identification of
base and residentiary industry, primary and secondary market areas, employment, and retail
sales activity;
(g) recommendations for implementing the
plan, including the use of zoning ordinances, subdivision ordinances, capital improvement plans,
and other appropriate actions; and
(h) any other elements that the county considers appropriate.
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17-27-303. P l a n adoption.
(1) (a) After completing a proposed general plan
for all or part of the area within the county, the
planning commission shall schedule and hold a
public hearing on the proposed plan.
(b) The planning commission shall provide
reasonable notice of the public hearing at least
14 days before the date of the hearing.
(c) After the public hearing, the planning commission may make changes to the proposed general plan.
(2) The planning commission shall then forward
the proposed general plan to the legislative body.
(3) (a) The legislative body shall hold a public
hearing on the proposed general plan recommended to it by the planning commission.
(b) The legislative body shall provide reasonable notice of the public hearing at least 14 days
before the date of the hearing.
(4) After the public hearing, the legislative body
may make any modifications to the proposed general
plan that it considers appropriate.
(5) The legislative body may:
(a) adopt the proposed general plan without
amendment;
(b) amend the proposed general plan and adopt
or reject it as amended; or
(c) reject the proposed general plan.
(6) (a) T h e general plan is a n advisory guide for
land use decisions.
(b) T h e legislative body m a y adopt a n ordinance m a n d a t i n g compliance with t h e general
plan.
1992
17-27-304. A m e n d m e n t o f p l a n .
The legislative body m a y a m e n d t h e general plan
by following t h e procedures required by Section
17-27-303.
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17-27-305. Effect of the plan on public uses.
After the legislative body has adopted a general
plan or any amendments to the general plan, no
street, park, or other public way, ground, place, or
space, no publicly owned building or structure, and
no public utility, whether publicly or privately
owned, may be constructed or authorized until and
unless:
(1) it conforms to the plan; or
(2) it has been considered by the planning
commission and, after receiving the advice of the
planning commission, approved by the legislative
body as an amendment to the general plan. 1991
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17-27-306. Effect of official maps.
(1) Counties may not adopt an official map under
this chapter.
(2) (a) An official map adopted under the previous
enabling statute does not:
(i) require a landowner to dedicate and
construct a street as a condition of development approval, except under circumstances
provided in Subsection (b)(iii); or
(ii) require a county to immediately acquire property it has designated for eventual
use as a public street.
(b) This section does not prohibit a county
from:
(i) requiring a landowner to take into account the proposed streets in the planning of
a development proposal;
(ii) acquiring the property through purchase, gift, voluntary dedication, or eminent
domain; or
(iii) requiring the dedication and improvement of a street if the street is found necessary by the county because of a proposed development.
(3) A n official m a p m a y not be used to unconstitutionally prohibit t h e d e v e l o p m e n t of property design a t e d for e v e n t u a l u s e a s a public s t r e e t .
1992

PART 4
ZONING ORDINANCE
17-27-401. General powers.
The legislative body may enact a zoning ordinance
establishing regulations for land use and development that furthers the intent of this chapter.
1991
17-27-402. Preparation and adoption.
(1) The planning commission shall prepare and
recommend to the legislative body a proposed zoning
ordinance, including both the full text of the zoning
ordinance and maps, that represents the commission's recommendations for zoning all or any part of
the area within the county.
(2) (a) The legislative body shall hold a public
hearing on the proposed zoning ordinance recommended to it by the planning commission.
(b) The legislative body shall provide reasonable notice of the public hearing at least 14 days
before the date of the hearing.
(3) After the public hearing, the legislative body
may:
(a) adopt the zoning ordinance as proposed;
(b) amend the zoning ordinance and adopt or
reject the zoning ordinance as amended; or
(c) reject t h e ordinance.
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17-27-403. Amendments and rezonings.
(1) (a) The legislative body may amend:
(i) the number, shape, boundaries, or area
of any zoning district;
(ii) any regulation of or within the zoning
district; or
(iii) any other provision of the zoning ordinance,
(b) The legislative body may not make any
amendment authorized by this subsection unless
the amendment was proposed by the planning
commission or is first submitted to the planning
commission for its approval, disapproval, or recommendations.
(2) The legislative body shall comply with the procedure specified in Section 17-27-402 in preparing
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and adopting an amendment to the zoning ordinance
or the zoning map.
1991
17-27-404.

Temporary regulations.

(1) (a) The legislative, bsdy may, without a public
hearing, enact ordinances establishing tempo*
rary zoning regulations for any part or all of the
area within the county if:
(i) the legislative body makes a finding of
compelling, countervailing public interest;
or
(ii) the area is unzoned.
(b) Those temporary zoning regulations may
prohibit, restrict, or regulate the erection, construction, reconstruction, or alteration of any
building or structure or subdivision approval.
(2) The legislative body shall establish a period of
limited effect for temporary ordinances not to exceed
six months.
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17-27-405.

Zoning districts.

(1) (a) The legislative body may divide the territory over which it has jurisdiction into zoning
districts of a number, shape, and area that it considers appropriate to carry out the purposes of
this chapter.
(b) Within those zoning districts, the legislative body may regulate and restrict the erection,
construction, reconstruction, alteration, repair,
or use of buildings and structures, and the use of
land.
(2) The legislative body shall ensure that the regulations are uniform for each class or kind of buildings
throughout each district, but the regulations in one
district may differ from those in other districts. 1991
17-27-406. Conditional uses.
A zoning ordinance may contain provisions for conditional uses that may be allowed, allowed with conditions, or denied in designated zoning districts,
based on compliance with standards and criteria set
forth in the zoning ordinance for those uses.
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17-27-407. Nonconforming uses and structures.
(1) (a) Except as provided in this section, a nonconforming use or structure may be continued.
(b) A nonconforming use may be extended
through the same building, provided no structural alteration of the building is proposed or
made for the purpose of the extension.
(c) For purposes of this subsection, the addition of a solar energy device to a building is not a
structural alteration.
(d) If any county acquires title to any property
because of tax delinquency and the property is
not redeemed as provided by law, the future use
of the property shall conform with the existing
provisions of the county ordinances equally applicable to other like properties within the district in which the property acquired by the
county is located.
(2) The legislative body may provide in any zoning
ordinance or amendment for:
(a) the establishment, restoration, reconstruction, extension, alteration, expansion, or substitution of nonconforming uses upon the terms and
conditions set forth in the zoning ordinance;
(b) the termination of all nonconforming uses,
except billboards by providing a formula establishing a reasonable time period during which
the owner can recover or amortize the amount of
his investment in the nonconforming use, if any;
and
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(c) the termination of a billboard that is a nonconforming use by acquiring the billboard and
associated property rights through:
(i) gift;
(ii) purchase;
(iii) agreement;
(iv) exchange; or
(v) eminent domain.
(3) If a county prevents a billboard company from
maintaining, repairing, or restoring a billboard structure damaged by casualty, act of God, or vandalism,
the county's actions constitute initiation of acquisition by eminent domain under Subsection (2)(c)(v).
(4) Notwithstanding Subsections (2) and (3), a legislative body may remove a billboard without providing compensation if, after providing the owner with
reasonable notice of proceedings and an opportunity
for a hearing, the legislative body finds that:
(a) the applicant for a permit made a false or
misleading statement in his application;
(b) the billboard is unsafe;
(c) the billboard is in an unreasonable state of
repair; or
(d) the billboard has been abandoned for at
least 12 months.
(5) A county may terminate the nonconforming
status of school district property when the property
ceases to be used for school district purposes.
1994
PART 5
RESIDENTIAL FACILITIES FOR ELDERLY
17-27-501. Residential facilities for elderly persons.
(1) (a) A residential facility for elderly persons
may not operate as a business.
(b) A residential facility for elderly persons
shall:
(i) be owned by one of the residents or by
an immediate family member of one of the
residents or be a facility for which the title
has been placed in trust for a resident;
(ii) be consistent with existing zoning of
the desired location; and
(iii) be occupied on a 24-hour-per-day basis by eight or fewer elderly persons in a
family-type arrangement.
(2) A residential facility for elderly persons may
not be considered a business because a fee is charged
for food or for actual and necessary costs of operation
and maintenance of the facility.
1992
17-27-502. County ordinances governing elderly
residential facilities.
(1) Each county shall adopt ordinances that establish that a residential facility for elderly persons is a
permitted use in any area where residential dwellings are allowed, except an area zoned to permit exclusively single-family dwellings.
(2) The ordinances shall establish a permit process
that may require only that:
(a) the facility meet all applicable building,
safety, zoning, and health ordinances applicable
to similar dwellings;
(b) adequate off-street parking space be provided;
(c) the facility be capable of use as a residential facility for elderly persons without structural
or landscaping alterations that would change the
structure's residential character;
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(d) no residential facility for elderly persons be
established within three-quarters mile of another
residential facility for elderly persons or residential facility for handicapped persons, as defined
by Section 17-27-103;
(e) no person being treated for alcoholism or
drug abuse be placed in a residential facility for
elderly persons; and
(f) placement in a residential facility for elderly persons be on a strictly voluntary basis and
not a part of, or in lieu of, confinement, rehabilitation, or treatment in a correctional facility.
1991

17-27-503. County approval of elderly residential facilities.
(1) (a) Upon application for a permit to establish a
residential facility for elderly persons in any area
where residential dwellings are allowed, except
an area zoned to permit exclusively single-family
dwellings, the county may decide only whether or
not the residential facility for elderly persons
conforms to ordinances adopted by the county under this part.
(b) If the county determines that the residential facility for elderly persons complies with the
ordinances, it shall grant the requested permit to
that facility.
(2) The use granted and permitted by this section
is nontransferable and terminates if the structure is
devoted to a use other than a residential facility for
elderly persons or if the structure fails to comply with
the ordinances adopted under this part.
(3) If a county has not adopted ordinances under
this part at the time an application for a permit to
establish a residential facility for elderly persons is
made, the county shall grant the permit if it is established that the criteria set forth in this part have
been met by the facility.
1991
17-27-504.

Elderly residential facilities i n a r e a s
zoned exclusively for single-family
dwellings.
(1) For purposes of this section:
(a) no person who is being treated for alcoholism or drug abuse may be placed in a residential
facility for elderly persons; and
(b) placement in a residential facility for
elderly persons shall be on a strictly voluntary
basis and may not be a part of, or in lieu of, confinement, rehabilitation, or treatment in a correctional institution.
(2) Subject to the granting of a conditional use permit, a residential facility for elderly persons shall be
allowed in any county zoning district that is zoned to
permit exclusively single-family dwelling use, if that
facility:
(a) conforms to all applicable health, safety,
zoning, and building codes;
(b) is capable of use as a residential facility for
elderly persons without structural or landscaping
alterations that would change the structure's residential character; and
(c) conforms to the county's criteria, adopted
by ordinance, governing the location of residential facilities for elderly persons in areas zoned to
permit exclusively single-family dwellings.
(3) A county may, by ordinance, provide that no
residential facility for elderly persons be established
within three-quarters mile of another existing residential facility for elderly persons or residential facility for handicapped persons, as defined by Section
17-27-103.
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(4) The use granted and permitted by this section
is nontransferable and terminates if the structure is
devoted to a use other than as a residential facility
for elderly persons or if the structure fails to comply
with applicable health, safety, and building codes.
(5) (a) County ordinances shall prohibit discrimination against elderly persons and against residential facilities for elderly persons.
(b) The decision of a county regarding the application for a permit by a residential facility for
elderly persons must be based on legitimate land
use criteria and may not be based on the age of
the facility's residents.
(6) The requirements of this section that a residential facility for elderly persons obtain a conditional
use permit or other permit do not apply if the facility
meets the requirements of existing zoning ordinances
that allow a specified number of unrelated persons to
live together.
i99i
PART 6
RESIDENTIAL FACILITIES FOR
HANDICAPPED
17-27-601. Residential facility for handicapped
persons.
( D A residential facility for handicapped persons
shall be consistent with existing zoning of the desired
location.
(2) A residential facility for handicapped persons
shall:
(a) be occupied on a 24-hour-per-day basis by
eight or fewer handicapped persons in a familytype arrangement under the supervision of a
house family or manager;
(b) conform to all applicable standards and requirements of the Department of Human Services; and
(c) be operated by or operated under contract
with that department.
1991
17-27-602. County ordinances governing handicapped residential facilities.
(1) Each county shall adopt ordinances that establish that a residential facility for handicapped persons is a permitted use in any area where residential
dwellings are allowed, except an area zoned to permit
exclusively single-family dwellings.
(2) Those ordinances shall establish a permit process that may require only that:
(a) the facility meet all county building,
safety, and health ordinances applicable to similar dwellings;
(b) the operator of the facility provide assurances that the residents of the facility will be
properly supervised on a 24-hour basis;
(c) the operator of the facility establish a
county advisory committee through which all
complaints and concerns of neighbors may be addressed;
(d) the operator of the facility provide adequate off-street parking space;
(e) the facility be capable of use as a residential facility for handicapped persons without
structural or landscaping alterations that would
change the structure's residential character;
(f) no residential facility for handicapped persons be established or maintained within threequarters mile of another residential facility for
handicapped persons;
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(g) no person being treated for alcoholism or
drug abuse be placed in a residential facility for
handicapped persons,
(h) no person who is violent be placed in a residential facility for handicapped persons, and
(1) placement in a residential facility for handicapped persons be on a strictly voluntary basis
and not a part of, or in lieu of, confinement, rehabilitation, or treatment in a correctional facility
1991

17-27-603. County approval of handicapped residential facilities.
(1) (a) Upon application for a permit to establish a
residential facility for handicapped persons in
any area where residential dwellings are allowed, except an area zoned to permit exclusively
single-family dwellings, the county may decide
only whether or not the residential facility for
handicapped persons conforms to ordinances
adopted by the county under this part
(b) If the county determines that the residential facility for handicapped persons is in compliance with those ordinances, it shall grant the requested permit to that facility
(2) The use granted and permitted by this section
is nontransferable and terminates if the structure is
devoted to a use other than as a residential facility
for handicapped persons or if the structure fails to
comply with the ordinances adopted under this part
(3) If a county has not adopted ordinances under
this part at the time an application for a permit to
establish a residential facility for handicapped persons is made, the county shall grant the permit if it is
established that the criteria set forth in this part
have been met by the facility
1991

17-27-604. Handicapped residential facilities in
areas zoned exclusively for single-family dwellings.
(1) For purposes of this section
(a) no person who is being treated for alcoholism or drug abuse may be placed in a residential
facility for handicapped persons,
(b) no person who is violent may be placed in a
residential facility for handicapped persons, and
(c) placement in a residential facility for handicapped persons shall be on a strictly voluntary
basis and may not be a part of, or in lieu of confinement, rehabilitation, or treatment in a correctional institution
(2) Subject to the granting of a conditional use permit, a residential facility for handicapped persons
shall be allowed in any county zoning district that is
zoned to permit exclusively single-family dwelling
use, if that facility
(a) conforms to all applicable health, safety,
and building codes,
(b) is capable of use as a residential facility for
handicapped persons without structural or landscaping alterations that would change the structure's residential character, and
(c) conforms to the county's criteria, adopted
by ordinance, governing residential facilities for
handicapped persons in areas zoned to permit exclusively single-family dwellings
(3) A county may, by ordinance, provide that no
residential facility for handicapped persons be established or maintained within three- quarters mile of
another existing residential facility for handicapped
persons
(4) The use granted and permitted by this subsection is nontransferable and terminates if the struc-
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ture is devoted to a use other than as a residential
facility for handicapped persons or, if the structure
fails to comply with applicable health, safety, and
building codes
(5) (a) County ordinances shall prohibit discrimination against handicapped persons and against
residential facilities for handicapped persons
(b) The decision of a county regarding the application for a permit by a residential facility for
handicapped persons must be based on legitimate
land use criteria and may not be based on the
handicapping conditions of the facility's residents
1991

PART 7
BOARD OF ADJUSTMENT
17-27-701. Board of adjustment — Appointment
— Term — Vacancy.
(1) In order to provide for just and fair treatment in
the administration of local zoning ordinances, and to
ensure that substantial justice is done, each county
adopting a zoning ordinance shall appoint a board of
adjustment to exercise the powers and duties provided in this part
(2) (a) d) The board of adjustment shall consist of
three to five members and whatever alternate members that the chief executive officer
considers appropriate
(n) If the legislative body changes the
total membership of the board of adjustments under this subsection, the change
takes effect on January 1 of the next oddnumbered year
(b) The legislative body shall establish the
terms for members of the board of adjustment by
ordinance
(c) The chief executive officer shall appoint the
members and alternate members with the advice
and consent of the legislative body
(d) The chief executive officer shall appoint
members of the first board of adjustment to terms
so that the term of one member expires each
year
(3) (a) No more than two alternate members may
sit at any meeting of the board of adjustment at
one time
(b) The legislative body shall make rules establishing a procedure for alternate members to
serve in the absence of members of the board of
adjustment
(4) (a) The chief executive may remove any member of the board of adjustment for cause if written
charges are filed against the member with the
chief executive
(b) The chief executive shall provide the member with a public hearing if he requests one
(5) (a) The chief executive officer with the advice
and consent of the legislative body shall fill any
vacancy
(b) The person appointed shall serve for the
unexpired term of the member or alternate member whose office is vacant
isss
17-27-702. Organization — Procedures.
(1) The board of adjustment shall
(a) organize and elect a chairperson, and
(b) adopt rules that comply with any ordinance
adopted by the legislative body
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(2) The board of adjustment shall meet at the call
of the chairperson and at any other times that the
board of adjustment determines.
(3) The chairperson, or in the absence of the chairperson, the acting chairperson, may administer oaths
and compel the attendance of witnesses.
(4) (a) All meetings of the board of adjustment
shall comply with the requirements of Title 52,
Chapter 4, Open and Public Meetings.
(b) The board of adjustment shall:
(i) keep minutes of its proceedings, showing the vote of each member upon each question, or if absent or failing to vote, indicating
that fact; and
(ii) keep records of its examinations and
other official actions.
(c) The board of adjustment may, but is not
required to, have its proceedings contemporaneously transcribed by a court reporter or a tape
recorder.
(d) The board of adjustment shall file its
records in the office of the board of adjustment.
(e) All records in the office of the board of adjustment are public records.
(5) In order to reverse any order, requirement, decision, or determination of any administrative official
or agency or to decide in favor of the appellant, there
must be a concurring vote of:
(a) four members for a five-member board of
adjustment; or
(b) three members for a three-member board of
adjustment.
(6) Decisions of the board of adjustment become effective at the meeting in which the decision is made,
unless a different time is designated in the board's
rules or at the time the decision is made.
(7) The legislative body may fix per diem compensation for the members of the board of adjustment,
based on necessary and reasonable expenses and on
meetings actually attended.
19*2
17-27-703. P o w e r s a n d duties.
(1) The board of adjustment shall hear and decide:
(a) appeals from zoning decisions applying the
zoning ordinance;
(b) special exceptions to the terms of the zoning ordinance; and
(c) variances from the terms of the zoning ordinance.
(2) The board of adjustments may make determinations regarding the existence, expansion, or modification of nonconforming uses if that authority is delegated to them by the legislative body.
(3) If authorized by the legislative body, the board
of adjustment may interpret the zoning maps and
pass upon disputed questions of lot lines, district
boundary lines, or similar questions as they arise in
the administration of the zoning regulations.
1992
17-27-704. Appeals.
(1) (a) (>) The applicant or any other person or entity adversely affected by a zoning decision
administering or interpreting a zoning ordinance may appeal that decision applying the
zoning ordinance by alleging that there is
error in any order, requirement, decision, or
determination made by an official in the administration or interpretation of the zoning
ordinance.
(ii) The legislative body shall enact an ordinance establishing a reasonable time for
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appeal to the board of decisions administering or interpreting a zoning ordinance,
(b) Any officer, department, board, or bureau
of a county affected by the grant or refusal of a
building permit or by any other decisions of the
administrative officer in the administration or
interpretation of the zoning ordinance may appeal any decision to the board of adjustment.
(2) The person or entity making the appeal has the
burden of proving that an error has been made.
(3) (a) Only zoning decisions applying the ordinance may be appealed to the board of adjustment.
(b) A person may not appeal, and the board of
adjustment may not consider, any zoning ordinance amendments.
(4) Appeals may not be used to waive or modify the
terms or requirements of the zoning ordinance. 1992
17-27-705. Routine and uncontested matters.
(1) (a) With the consent of the legislative body, the
chief executive officer may appoint an administrative officer to decide routine and uncontested
matters before the board of adjustment.
(b) The board of adjustment shall:
(i) designate which matters may be decided by the administrative officer; and
(ii) establish guidelines for the administrative officer to comply with in making decisions.
(2) A n y person affected by a decision of t h e h e a r i n g
officer m a y a p p e a l t h e decision to t h e board of adjustm e n t a s provided in t h i s p a r t .
1992

17-27-706. Special exceptions.
(1) In enacting the zoning ordinance, the legislative body may:
(a) provide for special exceptions; and
(b) grant jurisdiction to the board of adjustment to hear and decide some or all special exceptions.
(2) The board of adjustment may hear and decide
special exceptions only if authorized to do so by the
zoning ordinance and based only on the standards
contained in the zoning ordinance.
(3) T h e legislative body m a y provide t h a t condit i o n a l u s e p e r m i t s be t r e a t e d a s special exceptions in
t h e zoning o r d i n a n c e .
1991

17-27-707. Variances.
(1) Any person or entity desiring a waiver or modification of the requirements of the zoning ordinance
as applied to a parcel of property that he owns, leases,
or in which he holds some other beneficial interest
may apply to the board of adjustment for a variance
from the terms of the zoning ordinance.
(2) (a) Except as provided in Subsection (3), the
board of adjustment may grant a variance only if:
(i) literal enforcement of the zoning ordinance would cause an unreasonable hardship for the applicant that is not necessary to
carry out the general purpose of the zoning
ordinance;
(ii) there are special circumstances attached to the property that do not generally
apply to other properties in the same district;
(iii) granting the variance is essential to
the enjoyment of a substantial property right
possessed by other property in the same district;
(iv) the variance will not substantially affect the general plan and will not be contrary
to the public interest; and

(v) the spirit of the zoning ordinance is observed and substantial justice done
(b) (1) In determining whether or not enforcement of the zoning ordinance would cause
unreasonable hardship under Subsection
(2)(a), the board of adjustment may not find
an unreasonable hardship unless the alleged
hardship
(A) is located on or associated with
the property for which the variance is
sought, and
(B) comes from circumstances peculiar to the property, not from conditions
that are general to the neighborhood
(n) In determining whether or not enforcement of the zoning ordinance would cause
unreasonable hardship under Subsection
(2)(a), the board of adjustment may not find
an unreasonable hardship if the hardship is
self-imposed or economic
(c) In determining whether or not there are
special circumstances attached to the property
under Subsection (2)(a), the board of adjustment
may find that special circumstances exist only if
the special circumstances
(1) relate to the hardship complained of,
and
(n) depnve the property of privileges
granted to other properties in the same district
(3) The applicant shall bear the burden of proving
that all of the conditions justifying a variance have
been met
(4) Variances run with the land
(5) The board of adjustment and any other body
may not grant use variances
(6) In granting a variance, the board of adjustment
may impose additional requirements on the applicant
that will
(a) mitigate any harmful affects of the variance, or
(b) s e r v e t h e p u r p o s e of t h e s t a n d a r d o r req u i r e m e n t t h a t is waived or modified
1992
17-27-708.

District court review of board of ad-

justment decision.
(1) Any person adversely affected by any decision
of a board of adjustment may petition the district
court for a review of the decision
(2) In the petition, the plaintiff may only allege
that the board of adjustment's decision was arbitrary,
capricious, or illegal
(3) The petition is barred unless it is filed within
30 days after the board of adjustment's decision is
final
(4) (a) The board of adjustment shall transmit to
the reviewing court the record of its proceedings
including its minutes, findings, orders and, if
available, a true and correct transcript of its proceedings
(b) If the proceeding was tape recorded, a transcript of that tape recording is a true and correct
transcript for purposes of this subsection
(5) (a) d) If there is a record, the district court's
review is limited to the record provided by
the board of adjustment
(n) The court may not accept or consider
any evidence outside the board of adjustment's record unless that evidence was offered to the board of adjustment and the
court determines that it was improperly excluded by the board of adjustment

(b) If there is no record, the court may call witnesses and take evidence
(6) The court shall affirm the decision of the board
of adjustment if the decision is supported by substantial evidence in the record
(7) (a) T h e filing of a petition does not s t a y t h e
decision of t h e b o a r d of a d j u s t m e n t
(b) d ) Before filing t h e petition, t h e a g g r i e v e d
p a r t y m a y petition t h e b o a r d of a d j u s t m e n t
to s t a y its decision
(n) U p o n receipt of a petition to s t a y , t h e
b o a r d of a d j u s t m e n t m a y o r d e r its decision
s t a y e d p e n d i n g district court r e v i e w if t h e
board of a d j u s t m e n t finds it to be in t h e b e s t
i n t e r e s t of t h e county
(in) After t h e petition is filed t h e petit i o n e r m a y seek a n injunction s t a y i n g t h e
b o a r d of a d j u s t m e n t ' s decision
1991
PART 8
SUBDIVISIONS
17-27-801. E n a c t m e n t o f s u b d i v i s i o n o r d i n a n c e .
T h e legislative body of a n y c o u n t y m a y e n a c t a s u b division o r d i n a n c e r e q u i r i n g t h a t a subdivision p l a t
comply w i t h t h e provisions of t h e subdivision ordin a n c e a n d be a p p r o v e d a s r e q u i r e d by t h i s p a r t before

(1) it may be filed or recorded in the county
recorder's office, and
(2) lots m a y be sold
17-27-802.

1991

Preparation — Adoption.

(1) The planning commission shall
(a) prepare and recommend a proposed subdivision ordinance to the legislative body that regulates the subdivision of land in the county,
(b) hold a public hearing on the proposed subdivision ordinance before making its final recommendation to the legislative body, and
(c) provide reasonable notice of the public
hearing at least 14 days before the date of the
hearing
(2) The legislative body shall
(a) hold a public hearing on the proposed subdivision ordinance recommended to it by the
planning commission, and
(b) provide reasonable notice of the public
heanng at least 14 days before the date of the
hearing
(3) After the public hearing, the legislative body
may
(a) adopt the subdivision ordinance as proposed,
(b) amend the subdivision ordinance and adopt
or reject it as amended, or
(c) reject t h e o r d i n a n c e
17-27-803.

Amendments

to

1992
subdivision

ordi-

nance.
(1) The legislative body may amend the provisions
of the subdivision ordinance if the proposed amendment was proposed by or submitted to the planning
commission for its approval, disapproval, or suggestions
(2) T h e legislative body a n d t h e p l a n n i n g commission s h a l l comply w i t h t h e p r o c e d u r e s c o n t a i n e d in
Section 17-27-802 in a d o p t i n g a n a m e n d m e n t to t h e
subdivision o r d i n a n c e .
1991
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17-27-804. Plats required.
(1) Unless exempt under Section 17-27-806, whenever any lands are divided, the owner of those lands
shall have a n accurate plat made of them that sets
forth a n d describes
(a) all t h e parcels of ground divided, by their
boundaries, course, and extent, and whether they
are intended for streets or other public uses, together with any areas that are reserved for public purposes, and
(b) all blocks a n d lots intended for sale, by
numbers, and their precise length and width
(2) (a) The owner of the land shall acknowledge
the plat before an officer authonzed by law to
take the acknowledgement of conveyances of real
estate

(b) The surveyor making the plat shall certify
it

(c) The county legislative body shall approve
the plat as provided in this part
(3) After the plat has been acknowledged, certified,
and approved, t h e owner of the land shall file and
record it in the county recorder's office in the county
m which the lands platted and divided are situated
1994

17-27-805. Subdivision approval procedure.
A person may not file or record a plat of a subdivision of land in t h e county recorder's office unless a
recommendation has been received from the planning
commission a n d
(1) it h a s been approved by
(a) t h e legislative body, or
(b) other officers t h a t the legislative body
designates in a n ordinance, a n d
(2) the approvals are entered in writing on the
plat by the chief executive officer or chairperson
of the legislative body or by t h e other officers
designated in the ordinance
1982
17-27-806. Exemptions from plat r e q u i r e m e n t
In subdivisions of less than ten lots, land may be
sold by metes a n d bounds, without t h e necessity of
recording a plat if
( D a recommendation has been received from
the planning commission,
(2) t h e subdivision h a s been approved by
(a) t h e legislative body, or
(b) other officers that the legislative body
designates in a n ordinance,
(3) t h e subdivision is not traversed by t h e
mapped lines of a proposed street as shown in the
general plan and does not require the dedication
of any land for street or other public purposes,
and
(4) if the subdivision is located in a zoned area,
each lot in t h e subdivision meets t h e frontage,
width, and area requirements of the zoning ordinance or has been granted a variance from those
requirements by the board of adjustment
1982
17-27-807. Dedication o f streets.
(1) Maps a n d plats, when made, acknowledged,
filed, and recorded according to the procedures specified in this part, operate as a dedication of all streets
and other public places, and vest the fee of those parcels of land in the county for the public for the uses
named or intended in those maps or plats
(2) The dedication established by this section does
not impose liability upon t h e county for streets and
other public places that are dedicated in this manner
but unimproved
i98i
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17-27-808. Vacating or changing a subdivision
plat
(1) (a) T h e county legislative body may, with or
without a petition, consider any proposed vacation, alteration, or amendment of a subdivision
plat, any portion of a subdivision plat, or any
street, lot, or alley contained in a subdivision
plat a t a public hearing
(b) If a petition is filed, the county legislative
body shall hold the public hearing within 45 days
after it is filed
(2) Anyfeeowner, as shown on the last county assessment rolls, of land within t h e subdivision that
has been laid out and platted as provided in this part
may, in writing, petition the legislative body to have
the plat, any portion of it, or any street or lot contained in it, vacated, altered, or amended as provided
in this section
(3) A petition to vacate, alter, or amend a n entire
plat, a portion of a plat, or a street or lot contained in
a plat shall include
(a) t h e name and address of all owners of
record of the land contained in t h e entire plat,
(b) t h e name a n d address of all owners of
record of land adjacent to any street that is proposed to be vacated, altered, or amended, and
(c) t h e signature of each of these owners who
consents to t h e petition
(4) (a) Petitions that lack the consent of all owners
referred to in Subsection (3) may not be scheduled for consideration at a public hearing before
the legislative body until the notice required by
this part is given
(b) The petitioner shall pay the cost of the notice

(5) When t h e legislative body proposes to vacate,
alter, or amend a subdivision plat, or any street or lot
contained in a subdivision plat, they shall consider
the issue a t a public hearing after giving the notice
required by this part
1991
17-27-809. Notice o f hearing for plat change.
(1) T h e legislative body shall give notice of t h e
date, place, and time of a hearing before them to consider a vacation, alteration, or amendment without a
petition or to consider any petition that does not include t h e consent of all land owners as required by
Section 17-27-808 by mailing the notice of hearing to
all owners referred to in Section 17-27-808, addressed
to their mailing addresses appearing on t h e rolls of
the county assessor of the county in which the land is
located
(2) If the proposed change involves t h e vacation,
alteration, or amendment of a street, the legislative
body shall give notice of the date, place, and time of
the hearing by
(a) mailing notice a s required in Subsection
(1), a n d
(b) either
d) publishing the notice once a week for
four consecutive weeks before the hearing in
a newspaper of general circulation in the
county in which the land subject to the petition is located, or
(11) if there is no newspaper of general circulation in the county, post the notice for
four consecutive weeks before the hearing in
three public places in that county
1991
17-27-810. Grounds for vacating or changing a

plat
(1) (a) Within 30 days after the public h e a n n g required by this part, t h e legislative body shall
consider t h e petition

(b) If the legislative body is satisfied that neither the public nor any person will be materially
injured by the proposed vacation, alteration, or
amendment, and that there is good cause for the
vacation, alteration, or amendment, the legislative body, by ordinance, may vacate, alter, or
amend the plat, any portion of the plat, or any
street or lot
(c) The legislative body shall ensure that the
vacation, alteration, or amendment is recorded in
the office of the county recorder in which the land
is located
(2) An aggrieved party may appeal the legislative
body's decision to district court as provided in Section
17-27-1001
1991

17-27-811. Penalties.
(1) (a) Any county recorder who files or records a
plat of a subdivision without the approvals required by this part is guilty of a misdemeanor
(b) Any plat of a subdivision filed or recorded
without the approvals required by this part is
void
(2) (a) Any owner or agent of the owner of any
land located in a subdivision as defined in this
part who transfers or sells any land in that subdivision before a plan or plat of the subdivision has
been approved and recorded as required in this
part is guilty of a violation of this part for each
lot or parcel transferred or sold
(b) The description by metes and bounds in the
instrument of transfer or other documents used
in the process of selling or transferring does not
exempt the transaction from a violation or from
the penalties or remedies provided in this part
1991

chapter until they have exhausted their administrative remedies
(2) Any person adversely affected by any decision
made in the exercise of the provisions of this chapter
may file a petition for review of the decision with the
district court within 30 days after the local decision is
rendered
(3) The courts shall
(a) presume that land use decisions and regulations are valid, and
(b) determine only whether or not the decision
is arbitrary, capricious, or illegal
1991
17-27-1002. Enforcement
(1) (a) A county, county attorney, or any owner of
real estate within the county in which violations
of this chapter or ordinances enacted under the
authonty of this chapter occur or are about to
occur may, in addition to other remedies provided
by law, institute
d) injunctions, mandamus, abatement, or
any other appropriate actions, or
(n) proceedings to prevent, enjoin, abate,
or remove the unlawful building, use, or act
(b) A county need only establish the violation
to obtain the injunction
(2) (a) The county may enforce the ordinance by
withholding building permits
(b) It is unlawful to erect, construct, reconstruct, alter, or change the use of any building or
other structure within a county without approval
of a building permit
(c) The county may not issue a building permit
unless the plans of and for the proposed erection,
construction, reconstruction, alteration, or use
fully conform to all regulations then in effect
1991

PART 9

ACCESS TO SOLAR ENERGY
17-27-901. Restrictions for solar and other energy devices.
(1) The legislative body, in order to protect and ensure access to sunlight for solar energy devices, may
adopt regulations governing legislative subdivision
development plans that relate to the use of restrictive
covenants or solar easements, height restrictions,
side yard and setback requirements, street and building orientation and width requirements, height and
location of vegetation with respect to property boundary lines, and other permissible forms of land use
controls
(2) The legislative body may refuse to approve or
renew any plat or subdivision plan, or dedication of
any street or other ground, if the deed restrictions,
covenants, or similar binding agreements running
with the land for the lots or parcels covered by the
plat or subdivision prohibit or have the effect of prohibiting reasonably sited and designed solar collectors, clotheslines, or other energy devices based on
renewable resources from being installed on buildings erected on lots or parcels covered by the plat or
subdivision
1991

PART 10
APPEALS AND ENFORCEMENT
17-27-1001. Appeals.
(1) No person may challenge in district court a
county's land use decisions made under this chapter
or under the regulation made under authority of this

17-27-1003. Penalties.
(1) The county legislative body may, by ordinance,
establish civil penalties for violations of any of the
provisions of this chapter or of any ordinances
adopted under the authority of this chapter
(2) Violation of any of the provisions of this chapter or of any ordinances adopted under the authority
of this chapter are punishable as a class C misdemeanor upon conviction either
(a) as a class C misdemeanor, or
(b) by imposing the appropriate civil penalty
adopted under the authority of this section 1992
CHAPTER 28
FIREMEN'S CIVIL SERVICE COMMISSION
Section
17-28-1
17-28-2
17-28-2 4
17-28-2 6
17-28-3
17-28-4
17-28-5
17-28-6
17-28-7
17-28-8

County Fire Civil Service Council
Vacancies — Compensation — Removal from office
County Fire Civil Service System
rules and policies
Merit principles
Organization of council — Accommodations
Duties of secretary
Appointment of county fire department personnel — Volunteers
County Fire Civil Service executive
director — Powers and duties
Examinations
Eligible appointees to fire depart-

CHAPTER 7
ADMINISTRATION AND ENFORCEMENT
7-1: ZONING ADMINISTRATOR APPOINTED
The Building Official appointed to administer the Uniform Building Code in Utah
County is hereby designated as the Zoning Administrator and charged with the
administration and enforcement of this, the Utah County Zoning Ordinance, 1992
Edition. The County Commission may also appoint other employees to assist in the
administration and enforcement of this ordinance.
7-2: POWERS AND DUTIES OF THE ZONING ADMINISTRATOR
It shall be the duty of the Zoning Administrator to:
A.

Issue all building and grading permits.

B.

Issue all business licenses.

C.

Issue all zoning compliance permits.

D.

Issue and renew, where applicable, all temporary use permits.

E.

Enforce all the provisions of this ordinance and enter actions in court
when necessary.

F.

Conduct surveillance and inspections which are necessary
compliance with the various provisions of this ordinance.

G.

Keep a careful record of all such applications, permits, licenses,
inspection reports, and enforcement actions taken by the office of the
Zoning Administrator for a period of at least five (5) years from the
date of receipt thereof. Also building plans shall be maintained at least
six (6) months after the building has received its final inspection or the
permit has expired, whichever date comes first.

H.

Maintain a copy of the current Utah County zoning regulations, zone
map, and records of amendments thereto.

I.

Refer matters to the Planning Commission, County Commission, or other
agency as required by the terms of this ordinance ;

J.

Perform such other duties as are assigned by this ordinance.

to

insure

7-3: SCOPE
From the time of the effective date of this ordinance, permits shall not be granted
for the construction or alteration of any building or structure, or for the moving of
a building or structure onto a lot, or for the commencement, continuation, or
change in use of any land, building, or structure, if such construction, alteration,
moving, or use would be in violation of any of the provisions of this ordinance.
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7-4: APPLICATION FOR PERMITS FOR BUILDING, GRADING, AND LAND USE
Any person, partnership, firm, or corporation desiring to construct, alter, remodel,
or move a building or structure within the territory shown on the Official Utah
County Zone Map, doing construction or work to the extent of $100 or more in
replaceable value; or to fill, excavate or otherwise grade earth materials within the
territory shown on the zone map, in excess of 5,000 square feet of exposed
surface; or to establish or change any use of land; shall make application for a
permit therefor to the Zoning Administrator before commencing construction
thereon.
7-5: PERMIT REQUIRED
No building or structure shall be constructed, altered, remodeled, or moved to the
extent of $100 or more of replaceable value; nor shall there be any excavation,
removal, fill, or placement of earth material for a street, roadway, building,
structure, pond, trench, landscaping, or other purpose; nor shall a use of any land
be established or changed without the approval and issuance of a permit for the
same by the Zoning Administrator or his designated deputy.
7-6: PLANS REQUIRED
A.

All applications for permits as required in zoning sections 7-4 and 7-5above shall be accompanied by the appurtenant permit fee in the current
amount as set by the County Commission and by two sets of plans which
have been drawn to scale and show the:
1.

Construction plans for any building or structure for which a building
permit is requested.

2.

A plot plan which shows the following:

3.

a.

The actual dimensions of the lot to be built on, and the
location of any public streets and utility lines which cross or
abut such lot.

b.

The size, use, and location
structures on said lot.

c.

The size, use (by location in a structure if the structure is to
contain a mixed use), and location on the lot of all structures
to be authorized for construction by this permit.

d.

The location and layout of proposed water lines, sewage
facilities, landscaping (but only where landscaping is a
prerequisite to a permit), off-street parking areas, driveways,
and public street access points.

e.

The location and extent of proposed fill or excavated areas.

of

all

existing

buildings or

The location and size of fire hydrants, hydrant supply lines, and
water storage facilities which afford fire protection to the premise
(exception: not required for one-family dwellings and mobile homes
under 3600 square feet, nor for structures to keep agricultural
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products, farm machinery, livestock, poultry or furbearers
more than fifty (50) feet from any occupied building).
B.

C.

located

All plans for buildings and structures shall be prepared by an engineer or
architect licensed to practice in the State of Utah, except:
1.

One, two, three, or four-family dwellings not exceeding two stories
above grade.

2.

Agricultural buildings and structures not for human occupancy.

3.

Mining and manufacturing structures not for human occupancy.

4.

A building for any use wherein the total floor area does not exceed
2000 square feet.

The Building Official may require engineered plans for buildings and
structures normally exempted by Items 1 to 4 in Paragraph B above
when, because of an unusual building design or site condition, safety is in
question.

7-7: PERMIT TO COMPLY WITH ORDINANCE
No permit shall be issued by the Zoning Administrator, or any other person or
agency, which is not in conformance with the provisions of this ordinance.
Any
permit so issued shall be null and void. An action to declare such permit void may
be commenced with the Board of Adjustment under the authority granted by zoning
section 7-13-A and by filing an appeal for an alleged error according to the
procedure contained in zoning section 7-19.
7-8: UTILITY INSTALLATION UNLAWFUL WITHOUT PERMIT
It shall be unlawful for any person, property owner, contractor, corporation, or
other entity to install or allow to be installed any electrical, natural gas, sewer, dr
water utility line or facility before a permit therefor has been approved and issued
by the Zoning Administrator. Any such unpermitted installation shall be a violation
of this ordinance.
7-9: CONSTRUCTION AND USE TO COMPLY WITH PERMIT
All permits for conditional uses, building permits, zoning compliance permits, and
other permits for land uses, building, grading, and occupancy authorize only the lot,
use, layout, extent of construction, and the other terms of issuance set forth in the
approved application and plans.
Any remodeling or any change in the lot, use,
layout, construction or other item that varies from that which is stated on the
approved application form, plan and permit shall be a violation of this ordinance.
To be lawful, a new permit must be issued to authorize such remodel or other
change by following to the procedures of zoning sections 7-4 to 7-6.
7-10: ZONING COMPLIANCE PERMIT REQUIRED BEFORE OCCUPANCY
A.

INITIAL ZONE CLEARANCE
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It shall be unlawful to use or occupy, or permit the use or occupancy, of
any building or premise until a zoning compliance permit has been issued
by the Zoning Administrator stating that the proposed use of the building
or land conforms to the requirements of this ordinance.
B.

ZONING COMPLIANCE PERMIT TO CHANGE A NONCONFORMING USE
No nonconforming structure or use of land shall be changed or extended
until a zoning compliance permit is issued which states the terms of
approval and which conforms with the provisions of zoning section 1-6.

C.

CERTIFICATE OF OCCUPANCY
LIMITED REVIEW

-

ZONING COMPLIANCE PERMIT,

Where the Zoning Administrator has determined that a proposed building
or use will comply with this ordinance and issues a building permit
therefor; and the construction has been completed; his scope of review
in issuing a Certificate of Occupancy - Zoning Compliance Permit shall
be limited to the approved application form, approved plans, and the
terms of the approved permits, not a review de novo. (Any action to
review the issuance or the terms thereof shall be in accordance with the
provisions of zoning section 7-19.)
Exception: the Zoning Administrator may authorize the issuance of a
temporary certificate of occupancy for a building prior to the completion
of all required construction and prior to the issuance of a zoning
compliance permit, for a period not to exceed one (1) year, provided a
bond or other assurance has been posted with the Zoning Administrator
in an amount equal to the cost of completing said required work as
determined by the County Commission on recommendations of the
building inspector.
7-11: BOARD OF ADJUSTMENT CREATED, MEMBERS, TERMS
A.

There is hereby created a Board of Adjustment which shall consist of
five members (termed "regular members") appointed by the County
Commission plus whatever number of alternate members the County
Commission may appoint. The term of a regular member shall be for a
period of five years and until their successors are appointed, and the
term of an alternate member shall be for the time period specified at
the time of appointment. For the first Board of Adjustment, the terms
of the regular members shall be staggered so that the term of one
member shall expire each year on December 31. Appointments to fill
vacancies shall be for the unexpired term of the vacant office.
The appointment of each member of the Board of Adjustment as such
exists at the time of the passage of this ordinance is hereby ratified anH
continued for the same term as existed under the prior appointment.

B.

Both regular members and alternate members shall be administered the
oath of office after being appointed but before taking part in any
deliberations of the Board. An alternate member shall have full power
to act in any capacity of a regular member when there are fewer than
five regular members present; however no more than two alternate
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members may sit at any meeting of the Board at one time. When there
is a vacancy and more than one alternate member is available at the
meeting, the Chairman of the Board of Adjustment shall select which
alternate shall sit with the Board. If, while deliberations on an agenda
item are in progress, a regular member arrives, the regular member shall
not take the seat of an alternate member until the next agenda item
comes before the Board.
C.

Members of the Board of Adjustment shall be residents of Utah County
and may reside in either the unincorporated area or an incorporated
municipality. Also, one or more members of the Board of Adjustment
may have concurrent membership on the Planning Commission.

D.

Any member of the Board of Adjustment may be removed for cause by
the County Commission if written charges are filed against the member
with the County Commission. The County Commission shall provide the
member with a public hearing, if he requests one, before taking action
on the charges.

7-12: ORGANIZATION, MEETINGS, RECORDS
A.

The Board of Adjustment shall organise, shall elect a chairman and other
officers necessary to fulfill its duties, and shall adopt rules in accordance*
with the provisions of this ordinance. "Roberts1 Rules of Order^ shall be
followed in the conduct of meetings wherever applicable. Meetings of
the Board shall be held at the call of the chairman and at such other
times as the Board may determine.
All meetings of the Board of
Adjustment shall be open to the public and comply with the requirements
of Chapter 4, Title 52, Utah Code Annotated 1953, entitled "Open and
Public Meetings".

B.

The chairman or, in his absence, th* acting chairman shall conduct all
meetings and may administer oaths and compel the attendance of
witnesses. The Secretary of the Board of Adjustment shall keep minutes
of the proceedings showing the vote of each member upon each question
or, if absent or failing to vote, indicating such fact; and shall keep
records of its examinations and other official actions. These minutes and
records, along with the appeal application, written statements, and other
facts bearing on the appeal and decision of the Board, shall be filed in
the office of the Board of Adjustment and shall be public record.

C.

The Secretary of the Board of Adjustment may make a tape recording of
the proceedings of the Board, and a transcription may be requested from
the Secretary. The Board shall establish rules relating to such requests,
including a reasonable compensation to be paid to the Secretary for
making the transcription.
Where more than one record exists or is
purported to exist, a transcription made by the Secretary, who has
certified to its accuracy before a notary public, shall be the official
record of the proceedings of the Board of Adjustment.

7-13; POWERS AND DUTIES OF THE BOARD
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The powers
following:

and duties

of

the

Board of

Adjustment

shall

be

limited

to

the

A.

To tiear and decide appeals from any order, requirement, refusal or other
decision made in applying the zoning ordinance.

B.

To hear and decide appeals for variances from the area, width, setback
or other terms of the zoning ordinance; except a use variance shall not
be granted.

C.

To hear and decide requests for special exceptions which are specifically
authorized in this ordinance.

7-14: POWER OF BOARD LIMITED
The powers and duties of the Board of Adjustment are iimited to the judicial and
administrative guidelines set forth in this ordinance. The Board shall not have the
authority to amend this ordinance, nor to act outside of the authorized rules set
forth in sections 7-11 through 7-24 of this ordinance nor sections 17-27-701 to 1727-708 of the Utah Code Annotated 1953. Moreover, no decision shall be made in
such a way so as to destroy the intent and purpose of the zoning ordinance.
Furthermore, the Board of Adjustment does not have the power to sue and be sued;
its decisions are subject to review only according to the provisions of section 7-24
of this ordinance and 17-27-708 of the Utah Code Annotated 1953.
7-15: REQUESTS TO APPEAR BEFORE THE BOARD OF ADJUSTMENT
Any person or entity Wishing to appeal a decision made in applying the zoning
ordinance, or to appeal for a variance, or to request a special exception, may
commence such action by completing the standard forms adopted by the Board of
Adjustment and filing the forms in the office of the Board. The Secretary of the
Board of Adjustment, or other person designated by the Board to receive and
process appeals forms, shall accept and process such forms only if they are
properly completed and accompanied by the filing fee in the current amount set by
the County Commission. To be heard at any meeting of the Board of Adjustment,
such forms must be received in proper form with the filing fee before 5:00 P.M. of
the fifteenth (15th) day prior to the date of the meeting. Moreover, any appeal of
a decision made in applying the zoning ordinance must be properly filed within
forty-five (45) days of the date of the contested decision, or it shall be timebarred and not heard.
7-16: PROCEDURE
Upon receipt of the request forms, the Secretary of the Board of Adjustment or
other person appointed to receive the forms, shall forthwith notify the zoning
administrator of the matter and invite tiis response; also notice shall be given as
required elsewhere by this ordinance and state law. If the Board of Adjustment
finds that the request forms were properly filed, and the filing fee paid, it shall
hold a public hearing and take action on the request within 30 days of the hearing.
Decisions of the Board shall become effective at the meeting in which they are
made.
7-17: HEARING

7-6

A.

The Board of Adjustment shall fix a reasonable time for hearing the
appeal, give public notice thereof by publication of notice at least five
days prior to the date of the hearing, and decide the same within a
reasonable time (not to exceed 30 days from the close of the hearing).
The Board of Adjustment shall set a standard procedure for conducting
public hearings and reviewing requests before them, which may include:
reasonable limits of time in which appellants, respondents, and other
parties may speak; sign-up sheets for those who wish to speak at the
public hearing (and cut off times for adding names); deadlines for
submitting written comment; and other rules needed to conduct a fair
and orderly hearing.

B.

The intent in requiring a hearing is to enable the Board of Adjustment to
obtain facts surrounding the case which may not be evident, or which
may not be shown in the written record submitted to the Board. The
decision of the Board -«hall be abased upon the facts and not upon
expressions of support or protest, or lack of support or protest, which
may be made at the hearing. Any party may appear at the hearing in
person or by agent or by attorney.

7-18: ACTION TAKEN BY THE BOARD OF ADJUSTMENT, APPROVAL, DENIAL
A.

QUORUM
To take action on a request, the Board of Adjustment must have at least
four members participating in the deliberations.

B.

C.

APPROVAL
1.

An appeal shall be approved only when the Board finds that all of
the forms, procedures, and rules have been completed and fully
complied with.

2.

To reverse any order, requirement, decision, or determination made
in administering or interpreting the zoning ordinance by any
administrative official -or agency; or to decide in favor of any
appellant who has been denied a permit or approval according to
the terms of the zoning ordinance and who has requested a
variance; it shall require the concurring vote of four members of
the Board of Adjustment.

3.

To approve any request for a special exception it shall require the
concurring vote of a majority of those participating in the
deliberations.

4.

When an appeal or request is approved, the Board shall enter into
the official minutes the specific reasons for approval, any conditions
or limitations of the approval, and the names of those voting for
and against.

DENIAL
If the decision of the Board of Adjustment is to deny an appeal or
request, the Board shall enter into the official minutes the specific
reasons for denial and the names of those voting for and against.
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7-19: RULES FOR HEARING AND DECIDING APPEALS ON ALLEGED ERRORS
When the Board of Adjustment acts under its power to hear and decide appeals in
which it is alleged that there is error in an order, requirement, decision, or
determination made in the administration or interpretation of the zoning ordinance,
the Board shall not grant the reversal or relief appealed for anless it finds that all
of the following standards have been met:
A.

The appellant has filed a properly -completed application for appeal,
which states with specificity the nature of the alleged error and how the
appellant has been adversely affected by said alleged error.

B.

The application for appeal was properly filed with the Board forty-five
<45) days or less after the date of the decision being appealed.

C.

The appellant must be a party which was adversely affected by the
subject decision applying the zoning ordinance.

D.

Prior to filing the appeal with the Board of Adjustment, the appellant
must have presented the Zoning Administrator, or other person or entity
which made the decision in question, with a claim of error which fully
sets forth the allegations, and have given the Zoning Administrator (or
other party making the decision) an opportunity to respond in writing to
the charges. (A copy of the claim of error and any response received
shall be attached to the appeal application.)

E.

The decision in question must be one made in applying this, the zoning
ordinance, not some other state or county law, office policy, personnel
matter, or other decision beyond the purview of the zoning ordinance.

F.

Legislative zoning -decisions (eg. decisions made by the County
Commission in enacting or amending the zoning ordinance) shall not be
the purview of the Board of Adjustment.

G.

If the Board of Adjustment grants the appellant's request, the result must
be consistent with the provisions of the zoning ordinance, and not waive
or modify any of the terms or requirements thereof.

H.

The appellant has the burden of proving that an error was made and
must clearly meet that burden based on the facts presented for the
record; expressions of support or protest alone shall not constitute the
basis of approval or denial.

7-20: RULES FOR HEARING AND DECIDING APPEALS FOR VARIANCES
Whenever the Board of Adjustment acts under its power to hear and decide appeals
for variances, it shall not grant approval unless it finds that all of the following
standards have been met:
A.

The appellant has filed a properly completed application of appeal which
states the normal or standard amount of area, distance, size or volume
required by the zoning ordinance, the specific amount of variance being
requested, and all other information required by the application form.
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B.

The appellant *nust be the owner, lessee, or bolder of some other
beneficial interest in the property to which the variance will apply.

C.

The substance of the
requirements for height,
^quantitative requirement,
use that is not listed as
be granted).

D.

Prior to filing an appeal with the Board of Adjustment, the appellant
must have applied for a permit, or other zoning approval, and have been
denied such by the Zoning Administrator or other zoning administrative
officer or agency of Utah County, based on the specific requirement
under appeal. (If there were multiple reasons for denial, the approval of
a variance of one requirement shall not relieve the appellant of the need
to meet the remaining standards of the ordinance.)

E.

The literal enforcement of the provisions of the zoning ordinance must
cause an unreasonable hardship; to qualify:

F.

G.

-variance must be a request to vary the
,£ulk, width, setback, or other numerical or
as distinguished from approval to have a land
permitted in a zone (eg. no "use variance" shall

1.

The hardship shall be located on or associated with the property
itself (as opposed to a personal or financial problem of the
appellant);

2.

The hardship shall arise from circumstances peculiar
property, not a condition general to the neighborhood;

3.

The hardship shall not be a self-imposed hardship (such as building
without permits or actions contrary to the terms of the ordinance
after its enactment).

4.

The hardship shall not be economic in nature; and

5.

The hardship need not be borne to carry out the general purpose of
the zoning ordinance.

to

the

There must be special circumstances attached to the property which do
not generally apply to other properties in the same district; to qualify:
1.

The circumstances must relate to the hardship complained of; and

2.

The circumstances must deprive the property of privileges granted
to other properties in the same district.

The variance must qualify for the following:
1.

It does not substantially affect the general plan and is not contrary
to the public interest.

2.

The spirit of the zoning ordinance is observed and substantial justice
is done.

3.

It is essential to the enjoyment of a substantial property righl
possessed by other property in the same zone, and shall not
constitute a grant of special privilege.
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H.

Any variance granted .shall be *K> greater than the minimum amount
necessary to afford relief.

I.

The appellant has the burden of proving that all of the conditions for
granting a variance have been met and must clearly meet that burden
based on the facts presented for the record; expressions of support or
protest alone shall not constitute the basis of approval or denial.

J.

In granting the variance, the Board may attach additional requirements
that will:
1.

Mitigate any harmful effects of the variance; or

2.
Serve the purpose of the standard or requirement that is
varied.
7-21:

RULES FOR HEARING
EXCEPTIONS

AND

DECIDING

APPEALS

FOR

to

be

SPECIAL

When the Board of Adjustment acts under its power to hear and decide requests for
special exceptions, the Board shall grant approval if the following rules and
standards have been met:
A.

The applicant has filed a properly completed special exception application
form.

B.

The zoning -ordinance specifically identifies the special exception in
question as one which the Board is empowered to approve.

C.

The special exception shall meet the following standards:
1.

It shall not degrade the public health, safety, or welfare.

2.

It shall be consistent with the general purposes and intent of the
zoning ordinance.

3.

It shall be consistent with the "characteristics and purposes" stated
for the zoning district involved and the adopted general plan.

4.

It shall be compatible with the public interest
characteristics of the surrounding area.

5.

It shall not adversely affect local property values.

6.

It shall comply with all of the terms and requirements of the
zoning ordinance, including but not limited to those found in
Chapter 3, Supplementary Regulations and Chapter 5, Regulations
Within Zones.

7.

It shall not result in a situation which is cost ineffective,
administratively infeasible, or unduly difficult for the provision of
essential services, including but not limited to: roads and access for
emergency vehicles and residents; fire protection; police protection:
schools and school busing; healthful water, sewer, and storm water
facilities; and garbage removal.
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and with the

D.

The Board of Adjustment shall make its decision based upon the facts
presented for the record; expressions of support or protest alone shall not
constitute the basis of approval or denial.

E.

When necessary, the Board may attach ^conditions which work out an
adjustment between the special exception and the surrounding area and to
mitigate any harmful effects; such conditions may include, but are not
limited to, the following:
1.

Parking;

2.

Traffic acceleration lanes;

3.

On-site storm water retention facilities;

4.

Special security or fire protection facilities;

5.

Water, sewer, and garbage facilities;

6.

Landscape screening or buffer areas;

7.

Requirements for the management
facilities;

8.

Limited hours of operation;

9.

Limited use of equipment emanating offensive noise, light, dust, or
traffic;

10.

Travel or route restrictions.

and maintenance of the above

7-22: NOTIFICATION AND DURATION OF APPROVAL
Within fifteen (15) days after a decision has been made, the Secretary shall file a
written notice of the decision of the Board of Adjustment in its offices and mail a
copy of the notice to the applicant at the address supplied in the application form.
The decision of the Board shall be deemed final at the time it is filed in its
offices.
If a request for a variance or special exception is approved, the notice
shall also contain the date such approval terminates if a building permit (or other
permit or license, if applicable) is not obtained pursuant thereto. Such termination
shall automatically be one year from the date of the decision of the Board of
Adjustment, unless the Board makes findings that a different date is necessary for
substantial justice to be done and sets a different termination date as a condition
of approval. (Decisions regarding appeals of alleged error shall not have a "sunset"
date.)

7-23: RECOURSE FROM ACTIONS TAKEN BY THE BOARD
A.

Any person adversely affected by any decision of the Board of
Adjustment may file a petition with the 4th District Court for Utah
County for a review of that decision. Any such appeal or petition shall
be barred unless it is filed within 30 days of the date when the decision
becomes final, which is the date said decision is filed in the office of
the Board.
The petition shall be limited to the allegation that the
decision of the Board of Adjustment was arbitrary, capricious, or illegal.
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B.

The Board of Adjustment shall transmit to the reviewing court the
complete record of its proceedings, including applications, exhibits,
minutes, findings, orders, and any transcript of tape recordings which
may be on file with the Board. If there is a record, the review of the
District Court is limited to the record, and the Court may not accept or
consider evidence outside of the record unless it determines that such
evidence was offered to the Board of Adjustment and improperly
excluded. If there is no record, the Court may call witnesses and take
evidence.

C.

The Court shall affirm the decision of the Board of Adjustment if the
decision is supported by substantial evidence in the record.

D.

Filing a petition for review with the Court does not automatically stay
the decision of the Board of Adjustment.

E.

1.

Before filing the petition for review with the Court, the aggrieved
party may petition the Board of Adjustment to stay its decision.
The Board shall take action on any petition to stay only in a
meeting where proper notice was given and where a quorum is
present.
Upon considering such petition to stay, the Board may
grant the stay if it finds such to be in the best interests of the
county.

2.

After filing a petition for review with the Court, the petitioner
may seek an injunction staying the decision of the Board of
Adjustment

No decision of the Board of Adjustment shall be subject to rehearing by
the Board, except when remanded from a court of competent jurisdiction.

7-24: POWERS AND DUTIES OF THE PLANNING COMMISSION
A.

There is hereby created a Planning Commission consisting of sev«n <7)
members appointed by the voice of the County Commission to serve
terms of three years and until their successors are appointed and
qualified. The terms shall be staggered so that the terms of at least
two and no more than three members shall expire each year on
December 31; any unexpired terms shall be filled for the remainder of
the term.
The County Commission may appoint residents of the
unincorporated area, residents of incorporated municipalities, members of
the County Commission itself, and members of the Board of Adjustment
to the Planning Commission. A member may be removed by the County
Commission for cause, but after a public hearing is first held if such is
requested by the member. The Planning Commission shall organize as
provided in section 17-27-202 Utah Code Annotated 1953, and may
employ a Planning Director and other agents or staff to carry out its
duties with monies obtained from the County Commission for such
purpose, or from grants or fees charged for its services. The Planning
Commission members shall not receive a salary or fee for their services
but may be reimbursed for mileage or other actual expenses incurred.
The County Commission may assign the Planning Commission or its staff
the functions of building code administration and enforcement, zoning
administration and enforcement, business regulations administration and
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enforcement,
county address system administration, and census
administration duties in addition to the other duties specified in this
zoning ordinance. To carry out its duties, the Planning Commission and
its agents and staff shall have the powers granted to such by this
chapter and by Chapter 27, Title 17, of the Utah Code Annotated 1953.
The appointment of each member of the Planning Commission as such
exists at the time of the passage of this ordinance is hereby ratified and
continued for the same terms as existed under the prior appointment.
The term of the former "ex-officio" seat shall expire at its normal time
of December 31, 1992, but such seat shall thereafter be filled for
successive 3-year terms.
The Planning Commission may prepare and recommend a general plan for
Utah County, or amendments thereto, in accordance with sections 17-27204(1) and 17-27-310 to 17-27-305, Utah Code Annotated 1953, which
plan, once adopted, shall be used by the Planning Commission as a basis
of making findings in deciding on requests for conditional use permits and
in making recommendations on large scale developments, changes in the
zoning ordinance or changes in the zone map.
The Planning Commission may propose a fconing ordinance and zone map
for Utah County or may propose amendments of an existing zoning,
ordinance or zone map to the County Commission, and may adopt
procedures for the proposals to be initiated by its members, its staff, or
members of the public at large. The Planning Commission shall also
consider and. give its recommendations on any amendment to the zoning
ordinance which is proposed by the County Commission and submitted to
it for approval, disapproval or recommendations.
Before the Planning
Commission proposes any zoning change, or grants approval or a
favorable recommendation of an amendment, it shall find that:
1.

It will conform the land use element and other provisions of the
general plan (or conform to a proposed amendment to the general
plan which is considered concurrently with the zoning amendment).

2.

It will not decrease nor otherwise adversely affect the health,
safety, convenience, morals, or general welfare of the public.

3.

It will more fully carry out the general purposes and intent of this
ordinance.

4.

In balancing the interest of the petitioner with the interest of the
public, both interests will be better served by making the change.

In considering a proposed amendment to the zoning ordinance or zone
map, the Planning Commission may submit a recommendation to the
County Commission for or against the proposal, or it may recommend an
alternate amendment.
The Planning Commission shall take action to approve or disapprove any
applications for a conditional use permit where its approval is required
by this ordinance, by complying with all of the following rules and
standards:
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1.

The appellant shall have submitted a properly completed application
form.

2.

The zoning ordinance specifically identifies the conditional use in
question as one which the Planning Commission is empowered to
approve.

3.

The conditional use shall meet the following standards:

4.

5.

a.

It shall not degrade the public health, safety, or welfare.

b.

It shall be consistent with the general purposes and intent of
the zoning ordinance.

c.

It shall be consistent with the "characteristics and purposes"
stated for the zoning district involved and with the adopted
general plan.

d.

It shall be compatible -with the public interest and with the
characteristics of the surrounding area.

e.

It shall not adversely affect local property values.

f.

It shall comply with all of the terms and requirements of the
zoning ordinance, including but not limited to those found in
Chapter 3, Supplementary Regulations and Chapter 5,
Regulations Within Zones.

g.

It shall not result in a situation which is cost ineffective,
administratively infeasible, or unduly difficult for the provision
of essential services, including but not limited to: roads and
access for emergency vehicles and residents; fire protection;
police protection; schools and school busing; healthful water,
sewer, and storm water facilities; and garbage removal.

When necessary, the Planning Commission may attach conditions to
fit the use with the surrounding area, and to mitigate any harmful
effects; such conditions may include, but are not limited to, the
following:
a.

Parking.

b.

Water, sewer, and garbage facilities.

c.

Landscape screening to protect neighboring properties.

d.

Requirements for the management and maintenance of the
above facilities.

e.

Changes in layout or location of uses on the lot.

The Planning Commission ihall make its decision based upon th*facts presented for the record: expressions of support or protest
alone shall not constitute the basis of approval or denial
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E.

The Planning Commission shall take action to recommend to the County
Commission approval or disapproval of any proposed large scale
development projects in accordance with the terms of zoning sections 6-1
to 6-6 plus any procedural bylaws the Planning Commission may have
adopted under authority of this ordinance.

F.

The Planning Commission wiay ^adopt rules of procedure for the conduct
of its meetings and the performance of its other duties, which rules shall
not be in conflict with state law or the terms of this ordinance.

G.

The Planning Commission shall perform other duties as required under the
terms of this ordinance.

7-25: POWERS AND DUTIES OF THE COUNTY COMMISSION
A.

The powers and duties of the County Commission concerning zoning and
planning shall be as found in Chapter 27, Title 17, of the Utah Code
Annotated 1953.

B.

The County Commission /may adopt a general plan for Utah County, or
amend any existing general plan, by following the procedures of section
17-27-303 and 17-27-305 of the Utah Code Annotated 1953.

C.

The County Commission may amend, ehange, or modify any provisions of
the zoning ordinance or zone map provided:

D.

1.

The proposed amendment, change or modification has first been
proposed by the Planning Commission or submitted to it for its
recommendations; (However, if the Planning Commission fails to
return its recommendation within thirty (30) days from its receipt
of the proposed amendment, the County Commission may assume an
affirmative recommendation.)

2.

Before taking action, the County Commission has first held a public
hearing on the proposed amendment and has given notice as
specified herein (zoning section 7-27).

3.

No material change in or departure from the recommendation of the
Planning Commission shall be made after such hearing unless the
change or departure is submitted to the Planning Commission for its
consideration and recommendation. Upon receiving the reconsidered
recommendations of the Planning Commission, the County
Commission may accept, accept in part, or reject the
recommendation of the Planning Commission and amend the zoning
ordinance accordingly.

4.

Where necessary, the County Commission shall amend the general
plan to conform to the finished provisions of the zoning ordinance
or zone map.

The County Commission shall take action to approve or disapprove of
proposed large scale development projects by following the provisions of
zoning sections 6-1 to 6-6.
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E.

The County Commission shall perform other duties as required under the
terms of this ordinance or state law.

7-26: AMENDMENTS TO ORDINANCE AND MAP
A.

Either the Planning Commission or the County Commission may propose
amendments to this Utah County Zoning Ordinance and Official Utah
County Zone Map by following the provisions of 'this section; sections 724-C and 7-25-C of this ordinance; and section 17-27-402 and 17-27-403
of the Utah Code Annotated 1953.

B.

Any other person or organization seeking an amendment of the Utah
County Zoning Ordinance or zone map shall petition the Planning
Commission, in writing, to initiate such amendment using the petition
forms and procedures adopted by the Planning Commission.
The
petitioner shall designate fully and clearly on the forms the change
desired and the reasons therefor.

C.

Upon receipt of the petition, the Planning Commission shall consider the
amendment request and may: approve the request, approve the request
with changes, disapprove the request; or hold the matter for future
consideration. Any action to approve, or approve with changes, shall be
deemed an official proposal of the amendment by the Planning
Commission and shall be thus submitted to the County Commission.

D.

All amendments proposed under authority of this section and zoning
section 7-25 shall conform to the general plan (or to proposed
amendments to the general plan which are adopted concurrently with the
zoning amendment) and be consistent with the other provisions of this
zoning ordinance. It is hereby declared to be public policy that this
ordinance shall not be amended unless it can be shown that changed or
changing conditions make the proposed amendment reasonably necessary
to promote the purposes of the general plan and this zoning ordinance.

E.

Amendments to this ordinance may be adopted by the County Commission
only after it has held a public hearing at which parties of interest and
other persons have an opportunity to be heard. Notice of the time and
place of the hearing, and a brief reference to the topics to be
considered, shall be published in a newspaper of general circulation within
the county, and posted in at least three (3) public places in the
jurisdiction, at least fourteen (14) days before the hearing. Any changes
to the proposed amendment based on facts presented at the public
hearing or otherwise, which have not been presented to the Planning
Commission, shall be submitted to the Planning Commission for its
recommendation prior to enactment as a part of this ordinance.

7-27: VIOLATIONS
A.

It shall be the duty of all property owners, architects, lending agencies,
contractors, subcontractors, builders, and other persons having to do with
the establishment or change of any use of land; or work toward thi*
erection, alteration, change, remodeling, or relocation of any building or
structure: or the subdivision of land: to make sure that a proper building
permit and/or zoning compliance permit has been obtained before such
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establishment, change, work, or subdivision is begun, and that his actions
are in compliance with this zoning ordinance.
B.

Any such architect, lending agency, contractor, subcontractor, builder, or
other person proceeding without a permit having been first issued, or
whose actions are not in compliance with this ordinance, shall be deemed
guilty of a violation in the same manner and at least to the same extent
as the owner of the premises (or person retaining his services), and shall
be subject to the penalties herein prescribed for a violation.

7-28: ENFORCEMENT
The Board of County Commissioners, the County Attorney, or any owner of real
estate within the county in which such a violation occurs, may, in addition to other
remedies provided by law, institute Injunction, mandamus, abatement, or any other
appropriate action or proceedings to prevent, enjoin, abate, or remove the unlawful
building, use, or act. The county need only to establish the violation to obtain the
injunction.
Also, the county may enforce the ordinance by withholding building
permits, or may punish violations by seeking civil penalties or seeking criminal
penalties.
7-29: PENALTIES
Any person, firm, corporation, or other entity violating any one of the provisions of
this ordinance shall be guilty of a Class "C" misdemeanor for each such offense.
As an alternative to criminal penalties, the county may seek civil penalties, which
are hereby established for each person, corporation or other entity violating the
provisions of the zoning ordinance to be:
A.

For the transfer of subdivided lots prior to recording an approved large
scale development plat, the maximum penalty shall be equal to the total
sales price of each lot sold, but not to exceed $10,000.00 per lot.

B.

For the establishment of a retail or other commercial business where
prohibited by the zoning ordinance, the maximum penalty shall be equal
to the gross sales or value added while operating in violation, but not to
exceed $10,000.00 per day of operation.

C.

For violations which continue after notification of the violation has been
received from Utah County, the maximum penalty shall not exceed
$10,000.00 per offense.

D.

For all other violations, the maximum penalty shall be $2,000.00 per
offense.

7-30: EACH DAY A SEPARATE VIOLATION
Each person, persons, firm, or corporation found guilty of a violation shall be
deemed guilty of a separate offense for every day during which any violation of
any provision of this ordinance is committed, continued, or permitted by such
person, persons, firm, or corporation and shall be punished as provided in this
ordinance.
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